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RECOGNIZING AND CURING TITLE DEFECTS 
 
This essay is designed for people who assist sellers and purchasers with residential real estate 
transactions in Washington. The goals are (1) to use a title report and inspection of the land to 
recognize title problems that could block the closing, (2) to use practical methods to cure many 
problems, (3) to understand the protection and limitations of residential title insurance policies and 
(4) to effectively work with the title company to remove exceptions and to provide more complete 
title insurance protection.  
 
The opinions or conclusions stated in this essay by the author are intended to provide practical 
guidance to real estate professionals, who are expected to make their own interpretation of the 
recommendations based upon their experience, their knowledge of the parties and their inspection 
of the land. No portion of this essay may be relied upon as a binding interpretation of title insurance 
policies on behalf of Fidelity National Financial Title Group or any of its underwriter title 
insurance companies. No portion of this essay may be relied upon as a commitment or agreement 
on behalf of Fidelity National Financial Title Group or any of its underwriter title insurance 
companies, to remove exceptions or to provide endorsements in a particular transaction. 
 
This may not be reprinted, copied or published without the written consent of the author. 
 
The policy forms, endorsements and excerpts therefrom that are included herein and attached as 
exhibits are ALTA Policy Forms and Endorsements that are copyrighted and are reprinted herein 
by specific permission from: 

American Land Title Association (ALTA) 
1800 M Street 
Suite 300 South 
Washington, DC 20036 
Phone: 202-296-3671 
E-Mail: service@alta.org 
Web: http://www.alta.org 

 
  



 

Bickel – Recognizing and Curing Title Defects - Page iii 
 

Table of Contents 

I. TITLE INSURANCE IN WASHINGTON .............................................................................................................. 1 

A. WHAT ARE “TITLE COMPANIES” IN WASHINGTON? .................................................................................................... 1 
B. TITLE ASSOCIATIONS AND STANDARD FORMS ............................................................................................................. 2 
C. THE TYPICAL PROCESS OF A REAL PROPERTY TRANSACTION. ......................................................................................... 2 

II. RESIDENTIAL TITLE INSURANCE FORMS ........................................................................................................ 2 

A. READING A TITLE REPORT. ..................................................................................................................................... 3 
B. UNDERSTANDING THE COVERAGE PROVIDED BY TITLE INSURANCE ................................................................................. 3 
C. THE RIGHTS OF BOTH PARTIES ARISING FROM A COMMITMENT OR POLICY. ..................................................................... 4 

1. A “title report” is not an abstract of title. ................................................................................................... 4 
2. What are the rights of the proposed purchaser based upon a title insurance commitment? .................... 5 
3. What are the rights of the seller based upon a title insurance commitment? ........................................... 5 

D. THE COMPONENT PARTS OF A TITLE INSURANCE POLICY .............................................................................................. 6 
E. SCHEDULE B EXCEPTIONS FROM POLICY COVERAGE .................................................................................................... 7 

1. General Exceptions vs. Special Exceptions: ................................................................................................. 7 
2. Standard Coverage vs. Extended Coverage: ............................................................................................... 9 

F. TYPICAL RESIDENTIAL TITLE INSURANCE POLICY FORMS. ............................................................................................ 10 

III. RECOGNIZING TITLE DEFECTS IN THE TITLE REPORT .................................................................................... 12 

A. ANALYZE THE EXCEPTIONS .................................................................................................................................... 13 
1. Voluntary Monetary Liens ........................................................................................................................ 13 
2. Involuntary Monetary Liens ...................................................................................................................... 13 
3. Easements................................................................................................................................................. 13 
4. Covenants ................................................................................................................................................. 14 
5. Restrictions ............................................................................................................................................... 14 
6. Encroachments ......................................................................................................................................... 15 
7. Past legal actions (divorces, probates, bankruptcies)............................................................................... 16 
8. Pending legal actions (divorces, probates, bankruptcies) ........................................................................ 16 

B. SELLER CHECKLIST: ............................................................................................................................................. 16 
C. PURCHASER CHECKLIST: ....................................................................................................................................... 17 
D. INSPECT THE LAND .............................................................................................................................................. 17 

IV. ANALYZING OFF-RECORD RIGHTS IN REAL PROPERTY ................................................................................. 18 

A. INSPECT THE LAND .............................................................................................................................................. 18 
B. DO YOU NEED A SURVEY? ................................................................................................................................... 19 
C. SURVEYORS SHOULD NOT GIVE LEGAL ADVICE ......................................................................................................... 19 
D. UNDERSTAND WASHINGTON ADVERSE POSSESSION LAW ........................................................................................... 19 
E. INSPECT TO IDENTIFY RECORD BOUNDARIES AND RECENT ENCROACHMENTS .................................................................. 20 
F. TITLE INSURANCE AGAINST LOSS BY ADVERSE POSSESSION ......................................................................................... 21 
G. ENCROACHMENTS ONTO THE NEIGHBOR’S LAND ...................................................................................................... 22 
H. PRESCRIPTIVE EASEMENTS.................................................................................................................................... 22 

V. THE UNDERWRITING PROCESS  FROM THE COMMITMENT TO THE CLOSING .............................................. 23 

A. COMMUNICATION OF INFORMATION AND REQUESTS TO THE TITLE COMPANY ................................................................ 24 
B. WEIGHING THE RISK THAT A CLAIM MAY BE ASSERTED.............................................................................................. 24 
C. RELIANCE UPON SUBROGATION RIGHTS .................................................................................................................. 25 
D. SHIFTING THE RISK TO ANOTHER BY AN INDEMNITY ................................................................................................... 26 
E. IT IS EASIER TO DELETE AN EXCEPTION FOR A LENDER’S POLICY ................................................................................... 26 



 

Bickel – Recognizing and Curing Title Defects - Page iv 
 

Table of Contents (continued) 

VI. CURING TITLE DEFECTS ............................................................................................................................... 27 

A. REMOVING GENERAL EXCEPTIONS ......................................................................................................................... 27 
B. REMOVING SPECIAL EXCEPTIONS ........................................................................................................................... 27 
C. REMOVING NORMAL MONETARY EXCEPTIONS ......................................................................................................... 27 

1. Exceptions Can Be Removed Before Closing Or At the Closing. ................................................................ 27 
2. Payoffs Do Not Necessarily Produce Releases. ......................................................................................... 28 

D. REMOVING A DEFECT MAY BE BETTER THAN TITLE INSURANCE ................................................................................... 29 
E. REMOVING EXCEPTIONS TO PROVIDE EXTENDED COVERAGE ....................................................................................... 30 

1. Removing Exceptions for Survey Matters. ................................................................................................ 30 
2. Removing Exceptions for Parties in Possession: Adverse Possession, Unrecorded Easements, 

or Unrecorded Leases. ................................................................................................................................... 32 
3. Removing Exceptions for Unrecorded Mechanic’s Lien Risk. .................................................................... 33 

F. REMOVING EXCEPTIONS FOR OTHER LIENS .............................................................................................................. 35 
1. Judgments Entered Against the Seller. ..................................................................................................... 35 
2. Judgments Against the Purchaser or Borrower. ....................................................................................... 35 
3. Judgments Against Individuals Within the Partnership. ........................................................................... 36 
4. Judgments Against Contract Sellers. ........................................................................................................ 37 
5. Liens To Secure Performance of Divorce Decrees. .................................................................................... 37 
6. Assignments of Real Estate Contracts Or Mortgages. .............................................................................. 37 

G. REMOVING EXCEPTIONS OTHER THAN LIENS ........................................................................................................... 38 
1. Covenants and Restrictions....................................................................................................................... 38 
2. Easements................................................................................................................................................. 38 

VII. CUSTOMIZING THE POLICY WITH ENDORSEMENTS ................................................................................ 39 

A. NATIONALLY STANDARDIZED ENDORSEMENTS AVAILABLE TO ALTA POLICY FORMS ........................................................ 40 
B. COVERAGE RELATED TO THE LOCATION AND RIGHTS OF EASEMENTS: ............................................................................. 40 
C. COVERAGE RELATED TO THE CHARACTER OF ACCESS: .................................................................................................. 41 
D. COVERAGE RELATED TO POLICY RIGHTS FOR OTHER PARTIES: ....................................................................................... 41 
E. COVERAGE RELATED TO THE ENFORCEMENT OF COVENANTS: ....................................................................................... 42 
F. COVERAGE RELATED TO IDENTIFIED SPECIAL RISKS AND UNIQUE SITUATIONS: .................................................................. 42 

 
Exhibit A Preliminary Commitment for Title Insurance 
Exhibit B Sample Schedules A and B of Title Commitment 
Exhibit C ALTA 2006 Basic Owner’s Policy 
Exhibit D ALTA 2013 Homeowner's Policy of Title Insurance 
Exhibit E Diagram of Encroachments and Easements 
Exhibit F CLTA 124.1 Covenant Enforcement Endorsement 
Exhibit G ALTA 34 Identified Risk Endorsement 
 



 

Bickel – Recognizing and Curing Title Defects - Page 1 
 

I. TITLE INSURANCE IN WASHINGTON 

Title insurance is very different than other lines of insurance. Most types of insurance will 
reimburse if the Insured loses money due to hazards, such as fire or theft that might occur in the 
next few months. But title insurance protects against risks that may have occurred in the past.  
 
Most insurance requires frequent new premiums for more time. The premium for a title policy is 
paid at the beginning and policy lasts forever (as long as you own an interest or you have liability 
to a purchaser). 
 
The agent that issues most insurance policies does very little work to avoid a future loss. Almost 
all the premium is needed to pay future claims by all Insureds.  
    
Only a small portion of premium for title insurance is needed to pay future claims by Insureds. In 
Washington most of the premium paid for title insurance primarily is paid to the agent that issues 
the policy to discover, reduce or avoid a future loss by an Insured.  
 
A title agent in Washington will have “brick and mortar” locations in convenient locations with 
employees and services used by everyone involved in a residential sale for services in addition to 
title insurance. All title companies have many local employees and substantial investment in 
technology and infrastructure to provide property information and closing services involved in a 
transaction with multiple contacts during months from the seller seeking information through the 
purchaser questions after moving to the new home.  
 
The majority of the expense of a title agent paid by premiums is paid to post information obtained 
from real property records, lien filings and court proceedings, to examine title and prepare title 
reports, to pursue risk reduction efforts, and to communicate with real estate professionals handling 
the sale, finance and closing of the real estate transaction. The historical business model for title 
insurance presumed that if the examination of title and the underwriting of the transaction were 
done perfectly, there would be very few loss payments. 

A. What are “Title Companies” in Washington? 

The employees you contact at the title company, including the “Title Officers” and “Escrow 
Officers,” are almost always employees of a Washington corporation that is not the title insurance 
company that is responsible for claims and other duties as provided by the title insurance policy. 
Commonly these are called title companies, or title agents. The insurance company designated on 
the policy is commonly called the underwriter. 
 
Most of the title companies in Washington are independent companies owned locally. In the largest 
cities, many title companies are Washington companies that are licensed as agents, but they are 
wholly-owned by the national title insurance companies. There are very few people in Washington 
who are direct employees of the underwriter. Sometimes only one person designated as 
underwriter or counsel, responsible for approval of special risks and high-value policies.  
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The title companies doing business within Washington must be licensed by the Washington State 
Insurance Commissioner. The requirements for licensing include minimum capital, the ownership 
of their own “title plant” [defined below] and current authorization to act as the agent of a national 
title insurance company to issue title insurance policies.  
 
Title companies almost never conduct a search of the official recorded documents at the County 
Auditor. Title companies are required by state statute to maintain their own searchable index of 
modern property conveyances and matters related to the owners. These records are commonly 
called a “Title Plant.”  

B. Title Associations and Standard Forms 

The American Land Title Association (“ALTA” hereafter) is a national trade association whose 
members represent most of the title insurance companies doing business throughout the United 
States and some of the larger title company agents. Its current most valuable role is advocacy to 
Congress and the Federal agencies that dominate how mortgages are closed. The Washington Land 
Title Association (“WLTA” hereafter) is a state voluntary trade association of the same industry. 
Most of the Washington title companies are members of WLTA, but very few local agents are also 
members of ALTA.  
 
The real estate market benefits from standardized forms produced by the ALTA and licensed for 
use by title companies. Many customers have real property in multiple states. Most residential 
lenders have operations in multiple states. When multiple parcels are transferred or encumbered 
in the same transaction, variations in practices or forms significantly increase the burdens.  

C. The Typical Process of a Real Property Transaction. 

The title insurance policy is not issued until after the closing of the purchase or loan. The form of 
title insurance to be issued to the purchaser is usually determined by the purchase and sale 
agreement.  
 
Before the closing, all the parties to a home sale review information that is contained on a “title 
report,” that is actually entitled “Commitment for Title Insurance.”  That report discloses details 
about the land and issues to be resolved before the closing.  
  
The process of removing Special Exceptions from the title report is commonly called “curing title 
defects.” That process includes tailoring the future title policy to meet the special needs of the 
transaction and the property.  

II. RESIDENTIAL TITLE INSURANCE FORMS 

This essay intentionally simplifies its description of the policy coverage, in order to assist the 
reader to understand the principles. Any opinions or conclusions provided by the author are 
intended merely to guide the reader to make his or her own interpretation of the policy language. 
No portion of this essay may be relied upon as a binding interpretation of title insurance policies 
on behalf of Fidelity National Financial Title Group or any of its underwriter title insurance 
companies. 
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A. Reading a Title Report. 

At an early stage of a transaction, someone will order a “title report” to determine the name of the 
record owner, the mortgages and liens to be paid or assumed, and the covenants and easements 
that affect this land. Very often, real estate sales professions representing the seller will request 
that report at the time of listing the property, before a Purchase and Sale Agreement has been 
signed. The primary benefit is to have a head start fixing any title issues before the seller is 
obligated by a fixed closing date. Any special issues then can be incorporated into the sale 
agreement. 
 
The commitment, as it may have been modified during the time between issuance of the 
commitment and the closing, is relied upon by the real estate professionals to prepare for the 
closing. 
 
Fortunately, almost all title companies provide title reports that look about the same. The same 
information is provided in the same places and the requirements before closing are very similar. A 
draft of the new ALTA Commitment revised at the January 2016 meeting is attached as Exhibit 
A. An example of Schedules A and B of a commitment, showing hypothetical examples of 
exceptions, is attached for reference and discussion as Exhibit B.  
 
The component parts of a Commitment for Title Insurance: 

1. The first section, usually “Schedule A,” identifies the names of the parties, 
the property and the proposed title insurance policy. 

2. The next section, sometimes “Schedule B,” lists Requirements, such as 
releasing seller’s liens and recording the proposed deed and mortgage. 

3. The next section, usually called either Schedule B or C, contains numbered 
“Exceptions” to the coverage of the policy. Exceptions are intended to take 
away or limit a specific issue or document from the coverage provided in 
the insuring provisions.  

4. There will be section somewhere describing the Exclusions and the 
Conditions that will be applicable to the proposed policy. 

B. Understanding the Coverage Provided by Title Insurance 

The title company does not assume a duty to disclose every document or land use issue that might 
affect the land. Title companies do not promise there will be no problems with title; they promise 
to pay for loss suffered by the Insured due to certain described title problems. 
 
The Washington courts have interpreted a title insurance policy as a contract providing indemnity 
protection, as opposed to a guarantee assuring that title is free from any defects. See Securities 
Service, Inc. v. Transamerica Title Ins.Co., 20 Wn.App. 664, 583 P.2d 1217 (1978). Paragraph 8 
of the Conditions of the 2006 policy forms states the same conclusion: 

This policy is a contract of indemnity against actual monetary loss or damage sustained or incurred 
by the Insured Claimant who has suffered loss or damage by reason of matters insured against by 
this policy.  
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The owner’s title insurance policy will protect the investment of the purchaser against loss due to 
most defects in the title, and is similar to the quality of title that a vendor is obligated to deliver in 
exchange for the purchase of the land. Some owner’s policies provide standard coverage, limited 
to protection against unknown matters that were recorded in the past. Other owner’s policies 
provide extended coverage including protection against unrecorded matters that affect title. New 
forms of owner’s policies provide a large amount of protection against hidden matters, some 
matters that are not directly related to the title and even matters that may occur in the future. 
 
The loan policy will protect the lender against loss due to invalidity or lack of priority of the 
mortgage that secures the repayment of a loan, and further insures the lender due to an even larger 
amount of title issues that could affect the value of the collateral. 

C. The Rights of Both Parties Arising from a Commitment or Policy. 

A commitment for a policy is the agreement of the title company that it will insure the property 
ownership, or the proposed mortgage lien, with the stated form of policy, showing only the listed 
exceptions to that coverage. The parties rely upon that commitment by proceeding to closing. 
 

1. A “title report” is not an abstract of title.  

The commitment for a title insurance policy is commonly called a title report.  However, the title 
companies in Washington do not really provide a full report of the condition of title. The 
commitment for title insurance is not like an abstract of title, where an abstractor assumes a duty 
to search the title records and inform the parties about every possible recorded document that might 
affect the property.  
 
In order to understand a commitment, it is helpful to compare how an abstract differs. An abstract 
of title is the result of a complete search of the real property records that affect the land. An abstract 
should provide a complete history of conveyances. The abstract does not express an opinion 
regarding the current status of title. For example, a complete abstract would show every mortgage 
granted on the property and every release. Then, a title professional or attorney is needed to review 
the abstract, read the documents and provide a “title opinion.” The opinion is essentially the 
conclusion about the present status of the title.  
 
The preparation of an abstract takes a lot of time and is therefore expensive. It offers reliable 
information, but has several limitations. This system provides no insurance against loss. A case 
against a title abstractor requires proof that the search was performed below the standard of care 
of abstractors. A case against the professional title opinion requires proof of malpractice. Therefore 
an abstract is likely to be very thorough and a title opinion is likely to show every possible question, 
without providing conclusions that would involve assumption of risk.  
 
An abstract only provides information about matters of record. There is no investigation to provide 
information about hidden risks. Many losses now paid under the modern title insurance policies 
are due to coverage for risks that are beyond the recorded documents and would not be disclosed 
on an abstract. Even a perfect abstract and title opinion would not alert the parties to many risks, 
so the parties would have no notice and no insurance protection. This is particularly true comparing 
the new coverage types described in the Homeowner’s Policy. 
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Title insurance commitments are a more useful and efficient solution. Essentially, a title insurance 
commitment represents the condition of title that the title insurance company is willing to insure. 
However, the user receives no information regarding the title history.  
 
As an example, a title commitment might not show an old mortgage even though there is no 
release. The title commitment would not inform about the risk, it would simply insure against the 
risk. An abstract must show the mortgage, because it is not a conclusion of the condition of the 
title.  
 

2. What are the rights of the proposed purchaser based upon a title 
insurance commitment? 

The commitment for title insurance promises to provide a title insurance policy insuring the 
condition of title, subject to certain exceptions. The commitment contains specific terms and 
conditions that provide for reimbursement of loss suffered by inaccuracies in the commitment, 
where no policy is issued.  
 
Pursuant to RCW 48.29.010, as changed in 1997, a Title Policy means any written instrument, 
contract, or guarantee by means of which title insurance liability is assumed. The term, Abstract 
of Title means a written representation listing all recorded conveyances, instruments, or documents 
with respect to the chain of title to the real property described. "An abstract of title is not a title 
policy as defined in this subsection."  The terms, "Preliminary report," "commitment," or "binder" 
mean reports furnished in connection with an application for title insurance.  

"The reports are not abstracts of title, nor are any of the rights, duties, or responsibilities applicable 
to the preparation and issuance of an abstract of title applicable to the issuance of any report. Any 
such report shall not be construed as, nor constitute, a representation as to the condition of the title 
to real property, but shall constitute a statement of terms and conditions upon which the issuer is 
willing to issue its title policy, if such offer is accepted."  48.29.010 (c) R.C.W. 

 
That statute was applied retroactively as the basis used by the Court to "side with the narrow 
majority of state courts in the Ninth Circuit that have held that title insurance companies have no 
general disclosure duty in preliminary commitments." Barstad v. Stewart Title Guaranty Co. (39 
P.3d 984; Wash. No. 70268-3; Feb. 14, 2002).  
 

3. What are the rights of the seller based upon a title insurance 
commitment? 

The usual commitment proposes to issue a title insurance policy to the purchaser, and often the 
lender providing purchase money financing to the purchaser.  By its terms, it does not provide 
remedies to the seller based on any theory. 
 
However, the Washington Court suggests that the seller who relies upon a title insurance 
commitment during negotiations for the Purchase and Sale Agreement, who does not have actual 
knowledge of a title defect, may have a defense against a recovery action by the title company.  In 
Transamerica Title Ins. Co. v. Johnson, 103 Wn.2d 409, 693 P.2d 697 (1985) the title company 
was seeking recovery against the seller for the amount of a sewer lien. The title company paid the 
lien to protect the Insured against loss, then sought repayment by the seller based upon the 
subrogation rights that are within the terms of the title policy.  



 

Bickel – Recognizing and Curing Title Defects - Page 6 
 

 
The Johnson court allowed the recovery action by the title company, despite its conclusion that 
the title company was negligent in its failure to discover the assessment in the title examination. 
The Johnson court opinion does not make a conclusion regarding a duty to search, but states, 

Some jurisdictions [103 Wn.2d 414] have held that no duty is owed to vendors who pay title 
insurance premiums for the protection of the insured vendees and that any search actually 
undertaken was for the protection of the insurance company. Horn v. Lawyers Title Ins. Corp., 89 
N.M. 709, 557 P.2d 206 (1976); Wolff v. Commercial Standard Ins. Co., 345 S.W.2d 565 
(Tex.Civ.App.1961). Although the title insurer may be negligent, where no duty is owed the vendor, 
there is no liability extending to the vendor. 103 Wn.2d at 413, 414. 

 
The opinion then thoroughly examines the equitable nature of the title company’s right of 
subrogation, holding that the defendant's equitable defenses were appropriate. However, the 
Johnson court opinion concluded,  

Defendant had contractually agreed with its purchasers to convey title free of the assessments long 
before asking the plaintiff to insure title. Had the assessments been disclosed, the defendant would 
have had to pay them from the closing proceeds. Defendant was aware of these assessments prior 
to the issuance of the negligently issued preliminary commitment. Defendant cannot now use 
plaintiff's negligence to avoid its contractual obligations. 103 Wn.2d at 417,418. 

 
Due to the subsequent 1997 change to RCW 48.29.010, and the Barstad decision, supra, 
Washington law appears to be settled that no duties exist by the title company to the vendor. 

D. The Component Parts of a Title Insurance Policy 

It is not possible to determine the coverage of a title insurance policy simply by reading the list of 
covered risks. At the beginning of every form of title insurance policy there is a statement of the 
risks that the policy protects against. These coverage paragraphs are merely the starting point. 
 
The entire policy must be read together as if a mathematical formula:   

+ The “Covered Risks” shown at the beginning; 
- Minus “Exclusions” (paragraphs defining subject matters that are 

not within the protection);  
+/- Plus and Minus: the “Conditions” of the policy provide coverage 

(such as the duty of defense) and state the rights of the Insured, but 
also limit rights and state obligations of the Insured; 

- Minus “general exceptions” to coverage, listed as numbered 
paragraphs, usually at the beginning of Schedule B;  

- Minus “special exceptions” to coverage, listed as numbered 
paragraphs in Schedule B; 

+ Plus any endorsements adding coverage or altering the terms and 
conditions; 

= Equals the coverage of the policy. 
 
All the Washington title insurance companies offer the basic ALTA forms for the most common 
owner’s and lender’s coverage. Washington laws do not require the use of ALTA forms, and do 
not require a particular state form. Some title insurance companies develop unique title insurance 
forms. There are some companies who offer forms providing slight variations in coverage. 
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All the basic ALTA policy forms have the same six sections: 

1. The Covered Risks are the insuring paragraphs that list the types of title 
risks that the policy protects against. 

2. The Exclusions from coverage describe broad subject matters that are not 
intended to be within the indemnity protection of a title insurance policy.  

3. The Conditions provide definitions of terms, provide additional rights to the 
insured and describe the rights and obligations of both parties 

4. Schedule A provides a list of the information related to the particular 
transaction, such as the Date of Policy, Amount of Insurance, the name of 
the Insured, the description of the insured mortgage, the insured vested 
owner of the land and a legal description of the Land. 

5. Schedule B contains numbered “Exceptions” to the coverage of the policy. 
Exceptions are intended to take away or limit a specific issue or document 
from the coverage provided in the insuring provisions. A separate 
subsection below explains how different Schedule B exceptions are used to 
determine standard coverage or extended coverage. 

6. Endorsements, if any are attached, that usually add coverage, sometimes 
remove coverage, and can alter the Conditions of the policy. 

 
A very important coverage is added within the Conditions requiring the title company to pay the 
costs of defense if litigation is initiated against the Insured alleging a matter that, if proven to exist, 
would be a matter within the coverage of the policy. This protection is very expensive for the title 
industry. Decisions by the title officer not to remove an exception are often made because there is 
fear that costly litigation may occur.  

E. Schedule B Exceptions from Policy Coverage 

The ALTA does not require the title companies that use the basic policy forms to include any 
exceptions in Schedule B. However, since the coverage paragraphs in the basic policy forms are 
very broad, it is expected that the local title companies will include Schedule B exceptions. 
 

1. General Exceptions vs. Special Exceptions: 

In Washington, some title companies separate the exceptions in Schedule B in two parts. First, 
General Exceptions that are "boilerplate" exceptions that are the same on every policy of that type. 
Then, Special Exceptions that are specific matters that are found to affect the particular land. Other 
title companies list all exceptions together without these labels. 
 
Some title companies separate the exceptions, labeled as General and Special, Part II and Part III, 
or similar headings. The initial commitments sometimes have the General Exceptions printed 
within the Schedule B, but many companies have the General Exceptions printed on the 
commitment cover or an insert page. 
 
  



 

Bickel – Recognizing and Curing Title Defects - Page 8 
 

General Exceptions are sometimes called “printed,” because the Schedule B used to be a printed 
form already containing those exceptions. Then the local title office would “type” the Special 
Exceptions. With computer-generated commitment and policy production in most county offices, 
the terms printed and typed are technologically outdated.  
 
In contrast to the ALTA policy insuring provisions and exclusions, that are consistent between 
states and between different title companies, General Exceptions to coverage shown upon 
Schedule B will vary significantly between states and between different title companies. 
 
For example, the survey exception in policies using exceptions taken from the California Land 
Title Association (CLTA) reads, “Discrepancies, conflicts in boundary lines, shortage in area, 
encroachments, or any other facts which a correct survey of the land would disclose, and which 
are not shown by the public records.”  (Emphasis added.) 
 
But the survey exception in policies using the traditional Washington exception form reads, 
“Encroachments or questions of location, boundary and area, which an accurate survey may 
disclose.”  This version is not conditioned upon the lack of disclosure in the public record. The 
distinction can be important if the survey defect is disclosed in a plat or short plat map, survey, or 
some other recorded document. That claim may be denied under a policy containing the latter 
exception. 
 
The typical lender's policy contains no General Exceptions. The typical owner's policy providing 
standard coverage contains the following General Exceptions: 

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' 
fees or expenses) which arise by reason of: 
1. Taxes or assessments which are not now payable or which are not shown as existing liens by the 

records of any taxing authority that levies taxes or assessments on real property or by the public 
records; proceedings by a public agency which may result in taxes or assessments, or notices of 
such proceedings, whether or not shown by the records of such agency or by the public records. 

2. Any facts, rights, interests or claims which are not shown by the public records but which could 
be ascertained by an inspection of the land or which may be asserted by persons in possession, 
or claiming to be in possession, thereof. 

3. Easements, liens or encumbrances, or claims thereof, which are not shown by the public records. 
4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts 

which a correct survey of the land would disclose, and which are not shown by the public records. 
5. Any lien, or right to a lien, for labor, material, services or equipment, or for contributions to 

employee benefit plans, or liens under Workmen's Compensation Acts, not disclosed by the 
public records. 

6. (a)  Unpatented mining claims; (b)  reservations or exceptions in patents or in Acts authorizing 
the issuance thereof; (c)  Indian treaty or aboriginal rights, including, but not limited to, 
easements or equitable servitudes; or, (d)  water rights, claims or title to water, whether or not 
the matters excepted under (a), (b), (c) or (d) are shown by the public records. 

7. Right of use, control or regulation by the United States of America in the exercise of powers 
over navigation; any prohibition or limitation on the use, occupancy or improvement of the land 
resulting from the rights of the public or riparian owners to use any waters which may cover the 
land or to use any portion of the land which is now or may formerly have been covered by water. 

8. Any service, installation, connection, maintenance or construction charges for sewer, water, 
electricity, or garbage collection or disposal, or other utilities unless disclosed as an existing lien 
by the public records. 
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2. Standard Coverage vs. Extended Coverage: 

It is most helpful to begin this discussion by stating that the coverage paragraphs of the ALTA 
owner’s and loan policies automatically provide extended coverage. The ALTA does not 
promulgate different forms for standard or extended coverage. Schedule B exceptions, and the 
manner of limiting the coverage of the policy form to standard coverage, are entirely the discretion 
of the local title companies. 
 
The term “standard coverage” refers to a policy containing General Exceptions that take away 
coverage against certain matters that would not be disclosed by a search of the public records or a 
search of the land.  
 
In order for a policy to provide “extended coverage,” a different Schedule B is used, that does not 
contain General Exceptions that take away coverage against those matters. Although 
oversimplified, extended coverage can be obtained for a premium surcharge of 30% to 35%, 
providing additional coverage against losses due to: 

1. survey and boundary issues,  
2. rights or claims of persons in possession, and  
3. unrecorded liens due to labor, material, or equipment 

used for construction of improvements. 
 
There are fewer General Exceptions in the owner's extended coverage policy, so there is more title 
insurance coverage. Usually the commitment is issued listing all the General Exceptions as if the 
policy will be standard coverage. Prior to closing, the parties negotiate with the title company to 
revise the commitment to be for “extended coverage” by the removal of the standard coverage 
General Exceptions. 
 
Confusion over these terms is quite understandable, since many different terms are used 
interchangeably. For example, many refer to the General Exceptions as standard exceptions. The 
word “standard” there means “typical,” and care must be exercised to avoid confusion with 
“standard coverage.” An extended coverage owner’s policy may also contain a limited number of 
General Exceptions. 
 
In the Western Washington area, the issue of extended coverage has been so extensively discussed 
that many real estate professionals routinely require extended coverage. However, few are familiar 
with the real differences in the coverage provided to the typical residential owner, or the significant 
costs and consequences that a demand for extended coverage may cause to the completion of the 
transaction. 
 
The Homeowner’s Policy provides many valuable attributes of extended coverage, though with 
some limitations and deductibles. However, it is not accurate to state that the Homeowner’s Policy 
provides exactly the same extended coverage as the basic Owner’s Policy with an extended 
coverage Schedule B.  
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The present title company practice in Washington is that the Schedule B used for the Homeowner's 
Policy does not contain General exceptions taking away coverage for survey matters, parties in 
possession, or other title matters that are disclosed by an inspection of the land. 

F. Typical Residential Title Insurance Policy Forms. 

The state of Washington remains unusual because our standard forms require the purchaser of 
residential property to choose the title insurance policy form to be issued. Unfortunately, most 
purchasers do not investigate and allow that important decision to be made by real estate brokers 
who usually do not provide information to inform the purchasers to compare the differences in 
coverage and the premium.  
 
The basic owner’s policy form published by ALTA in 2006 is attached as Exhibit C. It may be 
used for any type of property. Its Covered Risks were expanded quite a bit in that version. The 
ALTA Forms Committee has been revising the basic owner and lender forms for two years, but 
revised policy forms will probably be published no sooner than 2017.  
 
However, this essay is focused on Washington residential transactions. The standard form 
purchase and sale agreement form provides as a default choice that the seller will be obligated to 
obtain the ALTA Homeowner’s Policy of Title Insurance [“Homeowner’s Policy” hereafter] to 
insure the purchaser for all residential transactions. The 2013 Homeowner’s Policy is attached as 
Exhibit D.  
 
Since the year 2000, Western Washington title insurance companies began to offer residential 
purchasers the expanded coverage provided by the ALTA Homeowner's Policy. Although the 
additional coverage is clearly a valuable benefit for the homeowner, there are several reasons why 
few Washington purchasers presently receive that policy form. 
 
Outside the Puget Sound counties, the title companies are reluctant to offer the additional 
protection due to a fear that the claim payments that result will be greater than the additional 
premium surcharge for that risk. Since there is little customer demand for that policy form in those 
areas, very few purchasers are even aware that the coverage is available. 
 
Often the real estate sales associate preparing the Purchase and Sale Agreement will select the 
policy form at the time the first offer is presented to the seller. Real estate sales associates and 
brokers are reluctant to discuss differences between available title insurance forms. Since they are 
not licensed to sell title insurance, they should provide brochures and other policy comparison 
information provided by the title companies and refer questions to the title company. 
 
The price of the Homeowner's Policy includes premium surcharge of approximately 10% for the 
extra coverage. The custom in Washington, and many other places, is for the seller to pay the 
premium for the owner's policy. Often the parties’ agreement provides only for the basic title 
insurance form at the expense of the seller, simply because there was little or no discussion about 
the policy forms, rather than the decision of the parties regarding the coverage and the payment. 
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However, the purchaser should consider whether the extra coverage provided by the Homeowner's 
Policy is worth the investment of the small premium surcharge, and the parties may negotiate 
whether that is paid by the seller or the purchaser. 
 
The most remarkable aspects of the Covered Risks are regrouped below, to highlight post-policy 
coverage, coverage against issues even if the document creating the issue is an exception in 
Schedule B, coverage for losses beyond traditional title, and limitation of loss by liability 
maximum amounts and deductibles. 
 
The Homeowner’s Policy provides protection against matters that may occur in the future: 

7. Any of Covered Risks 1 through 6 occurring after the Policy Date. 
8. Someone else has a lien on Your Title, including a: 

e. lien, occurring before or after the Policy Date, for labor and material furnished before the 
Policy Date. 

25. Your existing improvements … are damaged because of the future exercise of a right to use the 
surface of the Land for the extraction or development of minerals, water or any other substance, 
… 

28. Your neighbor builds any structures after the Policy Date -- other than boundary walls or fences 
-- which encroach onto the Land.  

 
The Homeowner’s Policy provides protection against the effect of violations of covenants, 
easements and other issues, even though the document that would disclose that burden on the land 
is listed as an exception to title.  
 
For example, if a restrictive covenant was recorded that provided that the property may not have a 
detached garage, but at the date of policy there is a detached garage, the Insured is protected against 
loss caused by the forced removal of the garage. The covenant will be a recorded document and 
will be a Schedule B exception. If the Insured has the basic owner’s policy, the exception for the 
effect of the covenant would remove all coverage. 

12. You are forced to correct or remove an existing violation of any covenant, condition or restriction 
affecting the Land, even if the covenant, condition or restriction is excepted in Schedule B. 

13. Your Title is lost or taken because of a violation of any covenant, condition or restriction, which 
occurred before You acquired Your Title, even if the covenant, condition or restriction is 
excepted in Schedule B. 

23. You are forced to remove Your existing structures because they encroach onto an easement or 
over a building set-back line, even if the easement or building set-back line is excepted in 
Schedule B. 

24. Your existing structures are damaged because of the exercise of a right to maintain or use any 
easement affecting the Land, even if the easement is excepted in Schedule B. 

25. Your existing improvements … are damaged because of the future exercise of a right to use the 
surface of the Land for the extraction or development of minerals, water or any other substance, 
even if those rights are excepted or reserved from the description of the Land or excepted in 
Schedule B. 
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The Homeowner's Policy provides protection against losses beyond traditional title insurance.  

16. Because of an existing violation of a subdivision law or regulation affecting the Land: 
a. You are unable to obtain a building permit; 
b. You are forced to correct or remove the violation; or … 

18. You are forced to remove or remedy Your existing structures, or any part of them - other than 
boundary walls or fences - because any portion was built without obtaining a building permit 
from the proper government office.  

19. You are forced to remove or remedy Your existing structures, or any part of them, because they 
violate an existing zoning law or zoning regulation.  

20. You cannot use the Land because use as a single-family residence violates an existing zoning 
law or zoning regulation. 

21. You are forced to remove Your existing structures because they encroach onto Your neighbor's 
Land. 

28. Your neighbor builds any structures after the Policy Date -- other than boundary walls or fences 
-- which encroach onto the Land.  

 
However, for the first time, the policy provides a specific limitation on the loss payable for certain 
risks, and reduces the payment to the Insured by the amount of a deductible. Covered risks 16, 18, 
19, and any loss due to encroachment of a boundary wall or fence provided by Covered Risk 21, 
are reduced by a deductible and limited to a maximum liability. Each applicable Covered Risk 
states “The amount of Your insurance for this Covered Risk is subject to Your Deductible Amount 
and Our Maximum Dollar Limit of Liability shown in Schedule A.” The amounts do vary between 
companies. This is a representative Schedule A: 

Covered Risk Your Deductible Amount Our Maximum Dollar  
  Limit of Liability 
 
Covered Risk 16: 1% of Policy Amount $10,000 
 or $2,500 (whichever is less)  
 
Covered Risk 18: 1% of Policy Amount $25,000 
 or $2,500 (whichever is less)  
 
Covered Risk 19: 1% of Policy Amount $25,000 
 or $2,500 (whichever is less)  

 
Covered Risk 21: 1% of Policy Amount $5,000 
 or $2,500 (whichever is less)  

III. RECOGNIZING TITLE DEFECTS IN THE TITLE REPORT 

Once the commitment has been distributed to the closer, the Realtors, the seller, the buyer, and the 
buyer's lender, the process of identifying and curing title problems begins. This process is often 
required within the purchase and sale agreement. The seller is required to deliver title free from 
defects, or to deliver marketable title. The purchaser usually has a defined period to review and 
accept or reject the status of title. 
 
The seller is usually obligated to remove all Special Exceptions “that are not inconsistent to the 
buyer’s intended use of the land.” If you think that is too vague, you probably want to modify the 
standard residential purchase and sale agreement form. Commercial and custom agreements are 
often as unclear.  
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The buyer in turn will have an obligation to the new lender to remove Special Exceptions that are 
not acceptable to the lender. The lender, and sometimes the purchaser, may have further 
requirements for special endorsements. 
 
The title company's underwriting process therefore becomes an important part of the performance 
of the duties of the seller and of the borrower. If a purchaser or lender states a requirement for their 
title policy that is an unreasonable expectation, that puts the seller in a position to negotiate with 
the title company and the purchaser seeking to remove an exception, narrow the exception, provide 
a different endorsement, or to delete the requirement. If the coverage is not offered, then the 
purchaser or lender that requested that extra coverage must choose whether to accept title risk. 
 
There is a lot of information in the title report that needs to be reviewed for accuracy, compared to 
the expectations of the parties to the transaction, and analyzed to determine the rights and burdens 
that will affect the property if not changed before or at the closing. 
 
The words “title defects” are not defined in the policy. Commonly the words describe Special 
Exceptions that are listed in Schedule B of the commitment that the buyer or lender does not accept. 
A legal definition would be more limited, tied to the right of a buyer to reject title as unmarketable 
or the right of a buyer to pursue a seller under deed warranties. 

A. Analyze the Exceptions 

1. Voluntary Monetary Liens 

Most monetary liens will be mortgages conveyed by the present seller. The seller is authorized by 
the standard Purchase & Sale Agreement to remove monetary liens at closing with funds from the 
purchaser.  
 
This category includes liens upon the land that the purchaser knowingly accepts by becoming an 
owner. Examples include real property taxes, various governmental assessments and the dues and 
assessments due to homeowner’s associations. These liens are usually not released, but are paid 
current by the seller. 
 

2. Involuntary Monetary Liens 

There are very many Federal and State statutes that impose liens for the government and other 
creditors that can be foreclosed upon the land. Most are not binding upon a purchaser unless they 
are officially filed or recorded before the closing. Most involuntary liens will be discovered by a 
title company and shown as exceptions. Some city or local assessments are not filed or recorded 
and may not be found by the title company or shown as exceptions. When imposed, they are 
entitled to be paid in full even if the proceeds of a sale are not sufficient to pay all such liens.  
 
Washington homestead protections do not allow many creditors to begin foreclosure against the 
debtor’s residence unless the value of the property exceeds the current $125,000 of exemption. 
Voluntary monetary liens, taxes, and some other obligations, such as child support, are not 
protected by homestead. See the eight exceptions listed in RCW 6.13.030. 
 

3. Easements 
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The title report will show exceptions in the commitment and policy when prior recordings appear 
to authorize another party to use the land, restrict a use by the owner on the land, or impose a 
burden on the land.  
 
An easement exception does not provide any coverage regarding possible easement rights for the 
benefit of the land that burden adjoining land. If an easement provides benefits to the land, it must 
be added to Schedule A as Land and will then will be an insured easement. 
 
The recorded document identified in the exception will usually describe the portion of the land 
that is burdened, and the right of use that affects the land. However, often the document does not 
clearly specify the burdened area, does not clearly specify the land or persons that are entitled to 
the rights, or does not clearly specify the rights of use. Sometimes the document is not named 
“easement,” so the document identified in every exception should be reviewed to discover if it 
creates easements, or other types of servitudes upon the property. 
 
It is important to understand that there is nothing in the title report or the coverage of the later 
policy that assures or limits what the easement user might claim the document authorizes. The 
rights of the user and the obligations upon the land are exceptions that are not covered by the title 
policy. 
 

4. Covenants 

Sometimes prior recorded documents appear to impose burdens on the land that might be 
considered an easement or a covenant. The Restatement of Servitudes (3rd) reduces traditional legal 
distinctions between the burdens on the land arising from an easement versus a covenant. 
Distinctions between the rights of the other persons arising from recorded documents are more 
important if the parties seek to release, extinguish or abandon the servitude upon the land. 
 
An exception disclosing a covenant does not provide any coverage regarding a possible benefit of 
that covenant to limit uses of neighboring land that would be beneficial to the purchased land. 
Covenants are not considered an estate or interest like an easement, so covenants are not insured 
on Schedule A as Land. Endorsements may be available to assume the risk that a covenant is 
enforceable for the benefit of the Insured upon other land. 
 
The usual owner’s policy provides no coverage against loss that could arise if the land is not in 
compliance with covenants. The Homeowner’s Policy does include several related Covered Risks. 
There are several endorsements that are designed to assume designated risks regarding the effect 
of past and even future violations of covenants. 
 

5. Restrictions 

If a prior document includes a right apparently retained by a prior seller that would limit the use 
of the land, such as a requirement that the land may only be used for a railroad, or that liquor may 
never be sold upon the property, the exception is more likely to be described as a restriction.  
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In a law school exam technical sense, the document creating a restriction might be characterized 
as a fee determinable or a fee subject to a condition subsequent. Title reports will nevertheless 
show the land is fee simple, but will list an exception to coverage identifying the document 
imposing a restriction.  
 
The basic owner’s policy provides no coverage against loss that could arise if the restriction has 
been previously violated. The Homeowner’s Policy does include several related Covered Risks. 
There are several endorsements that are designed to assume designated risks regarding the effect 
of past and even future violations of restrictions. 
 

6. Encroachments   

The word encroachment does not have a clear meaning. An encroachment is an improvement that 
is onto the land of another owner without consent. An improvement that is over the line is not an 
encroachment if the owner on the other side agrees to allow that improvement, by an easement, 
covenant, license or permit.  
 
For title company purposes, an encroachment is an improvement constructed on the seller’s land 
that is over the boundary line onto the neighbor’s land. An improvement constructed on the 
neighbor’s land that is over the boundary line onto the seller’s land is often called a “party in 
possession,” which is a standard coverage exception. The neighbor’s use of the insured land 
represents a possible adverse possession claim against the seller. But that too is commonly called 
an encroachment. 
 
The basic owner’s policy in Covered Risk 2(c) insures against loss due to either type of 
encroachment, unless an exception is shown in Schedule B. Most policies will include a general 
exception for all possible encroachments that would be found by an accurate survey and inspection 
of the land. The Homeowner’s Policy includes several related Covered Risks. 
 
In addition to a General Exception for such survey matters, the title report will also state a Special 
Exception for a possible encroachment disclosed by a previously recorded document. Prior 
surveys, inspections and other documents may give notice of a possible encroachment, often 
without a clear description about the extent of the variation between the improvement and the legal 
description boundary. 
 
It is important to understand that an exception disclosing a possible encroachment is not 
necessarily a title defect that must be cured before the transaction. The loan guidelines of 
residential lenders have allowances for minor encroachments. Few sellers and purchasers really 
care whether the fences and boundary improvements are exactly on the survey line. That is 
fortunate, because they almost never are exactly correct.  
 
A subsequent section will discuss options to remove exceptions for known encroachments. 
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7. Past legal actions (divorces, probates, bankruptcies) 

The title company will review prior legal actions to determine if they affect the seller’s rights to 
sell or the purchaser’s rights to the land. Usually the prior proceeding was concluded so the present 
burden upon the seller and the land are known. The exception should be worded to state the 
conclusion, but often you will see exceptions that simply describe the “terms and conditions” of 
the prior judgment or decree.  
 
The final judgment of a prior divorce may impose a judgment lien to be paid at sale, but it may 
also require division of proceeds or other administrative requirements of the seller. Often that 
exception discloses that the sale will require the conveyance by both parties to the divorce.  
 
A prior probate should not be an exception. An exception related to prior probate probably requires 
completion of the probate to convey the property or deeds from heirs to avoid the need for a 
probate. 
 
A prior bankruptcy should not be an exception. If the proceedings are concluded, there should be 
no further limitation upon the seller and no effect on the land after the sale. 
  

8. Pending legal actions (divorces, probates, bankruptcies) 

The title company will show an exception disclosing any known legal actions that could affect the 
seller’s rights to sell or the purchaser’s rights to the land. A pending legal action is a title defect 
that should be cured before the sale. By case law, if a purchaser is exposed to known risk of 
litigation affecting the land, the title is deemed unmarketable. Most purchasers, and almost all 
mortgage lenders, will require that exception to be removed as a condition of the sale. A dismissal 
or a final judgment will resolve the issues for the sale to close and for the purchaser to accept the 
conclusions of that legal action.  
 
A subsequent section will focus on more details and options to resolve the various pending matters 
to remove or revise the pending legal action before or at the time of the closing.  

B. Seller Checklist: 

• Legal description and map must match the P&SA 
• Vesting should match the sellers and listing agreement names 
• Any guardianship will require court orders in advance  
• Trusts as seller may require title company review of authority 
• Any parties listed in vesting, or exceptions, as having an interest in the property 
• Tax Issues [deferred; removal of exempt category] 
• Any curative deeds required to clear title 
• Any restrictions on the right of sale (school, city, right of refusal) 
• A deceased person will require lack of probate affidavits, or perhaps a probate 
• A pending divorce will require a stipulation or a deed 
• A pending bankruptcy will require special approval authority  
• A pending foreclosure may require postponement [short sale?] 
• Judgments [if not recorded, consider homestead rights] 
• “Numerous matters with similar names” will require an identity affidavit 
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• Liens [remember not limited by available equity] 
• Any recorded mechanic’s lien will require clearing possible unrecorded rights too 

[release of lien bond requirements] 
• Identify assessments that should be paid or assumed 
• Identify UCC liens on leased equipment 
• Review covenants, restrictions and easements for potential limitations of a purchaser’s 

uses of the property 
• Mineral rights that do not allow surface entry can be eliminated 
• Any indication of an improvement that is over a property line will require negotiation 

with neighbors for easements or boundary agreements 
• Any uses on the property by neighbors, such as driveways, walking paths, shared wells, 

may need documenting or maintenance agreements 

C. Purchaser Checklist: 

• Verify that the owner’s policy type is the Homeowner’s Policy, not the 2006 basic [or 
“standard coverage”] 

• Inform purchaser of right to upgrade if seller unwilling to pay the increased premium 
• Verify the map and the legal are the property the purchasers intend to buy 
• Ensure the purchasers’ names are accurately spelled. 
• Consider if purchasers will want to hold title differently 
• What are differences in common ways to hold title? 
• A pending divorce will require a stipulation or a deed 
• A pending bankruptcy will require proof of new source of funds and authority approval 
• Look for judgments and liens that could attach [purchase money priority] 
• Identify assessments that should be paid by seller; not assumed 
• Judgments [if not recorded, consider homestead rights] 
• “Numerous matters with similar names” will require an identity affidavit  
• Review covenants, restrictions and easements for potential limitations of a purchaser’s 

uses of the property 
• Ensure there are no encroachment notes that are not being solved by the sellers, or that 

the known issues are acceptable to purchaser and lender 
• Any uses on the property by neighbors, such as driveways, walking paths, shared wells, 

may need documenting or maintenance agreements 

D. Inspect the Land 

A common mistake by purchasers, and even some real estate professionals, is to rely too much 
upon the title report. In many ways, the potential title problems that interfere most with the 
purchaser’s use of the land can be identified only by inspection of the land. Due to the effect of 
adverse possession and prescriptive use, the rights of persons who have occupation or use of the 
land need to be discovered by inspection.   
 
The title companies do not have information about any matter that is not disclosed in the public 
records. Usually, the title company does not inspect the land. The title report does not provide 
information about potential uses on the property, unless there is a document disclosing that use 
that has been recorded.  
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The initial title report contains general exceptions that broadly remove coverage of the policy for 
these off-record matters. These are the risks that are not covered by standard coverage title 
insurance, so these are the risks the purchaser is responsible to identify: 

 Any facts, rights, interests or claims which are not shown by the public records but which could be 
ascertained by an inspection of the land or which may be asserted by persons in possession, or 
claiming to be in possession, thereof. 

 Easements, liens or encumbrances, or claims thereof, which are not shown by the public records. 

 Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which 
a correct survey of the land would disclose, and which are not shown by the public records. 

IV. ANALYZING OFF-RECORD RIGHTS IN REAL PROPERTY 

A. Inspect the Land 

The prior section discussed using the title report to identify title rights and burdens affecting a 
particular parcel of land within its heading “Recognizing Title Problems.” However, a purchaser 
must also consider matters that are not on the title report.  
 
It is a common mistake by purchasers, and even some real estate professionals, to rely too much 
upon the title report. In many ways, the potential title problems that interfere most with the 
purchaser’s use of the land can be identified only by inspection of the land. Due to the effect of 
adverse possession and prescriptive use, the rights of persons who have occupation or use of the 
land need to be discovered by inspection.   
 
The title companies do not have information about any matter that is not disclosed in the public 
records. Usually, the title company does not inspect the land. The title report does not provide 
information about potential uses on the property, unless there is a document disclosing that use 
that has been recorded. The initial title report contains general exceptions that broadly remove 
coverage of the policy for these off-record matters. 
 
An easy guideline for the inspection checklist comes right from the standard title insurance 
coverage exceptions. These are the risks that are not covered by standard coverage title insurance, 
so these are the risks the purchaser is responsible to identify: 

 Any facts, rights, interests or claims which are not shown by the public records but 
which could be ascertained by an inspection of the land or which may be asserted 
by persons in possession, or claiming to be in possession, thereof. 

 Easements, liens or encumbrances, or claims thereof, which are not shown by the 
public records. 

 Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any 
other facts which a correct survey of the land would disclose, and which are not 
shown by the public records. 
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The type and extent of inspection depends on the intended use of the land. The results of that 
inspection may lead to further professional inspections, such as inspections of improvements, tests 
to verify the stability of hills above or below, level one environmental contamination due to 
petroleum storage, or surveys to determine if there are boundary problems. 
 
Exhibit E shows a hypothetical scenario where inspection shows fences, structures and utility lines 
that represent neighbor occupation onto the land to be purchased, possible adverse possession 
rights of the neighbor onto the land to be purchased and rights onto the neighbor too, and 
prescriptive easement rights. 

B. Do You Need a Survey? 

It is rare for the seller or purchaser to obtain a survey for residential resale transactions in 
Washington. Due to the application of adverse possession and boundary principles of Washington 
law, it is usually not necessary (and often not wise) to request a survey of property that has been 
improved more than ten years ago. However, if the purchaser intends to develop the land, then the 
exact boundaries and area may be necessary. 
 
Even if the real estate broker foolishly states where a boundary is located, the purchaser may not 
rely upon that as an enforceable opinion. If the specific location of the boundary line on the dirt is 
necessary, or simply desired by the purchaser, a surveyor must be hired. Unless specified in the 
Purchase and Sale Agreement, a survey is not required and the purchaser will be responsible for 
all the expense. 

C. Surveyors Should Not Give Legal Advice 

A surveyor should never state who owns the land on either side of a fence. It is proper for a 
surveyor to show where the legal description lines exist on the dirt, often using stakes with flags. 
But ownership is a legal conclusion that is based on use and other principles that are not recorded. 
 
Therefore, a surveyor may properly say an improvement is over the survey line and draw the actual 
location of all improvements with respect to that boundary line, according to the prior recorded 
deeds. However, it would not be proper for the surveyor to say the improvement is encroaching 
onto land that is owned by the neighbor.  
 
The surveyor can accurately draw the location of a dirt road that goes across the property on a 
survey map, but it would not be proper to say whether the neighbor has a legal right to drive upon 
that road. You will witness countless instances where surveyors cause unnecessary disputes 
because they do not follow this critical distinction and limitation of their service. 

D. Understand Washington Adverse Possession Law 

When representing a seller or purchaser, a lawyer should be able to intelligently advise clients 
about the rights based upon possession and to recognize whether there is a title defect that must be 
resolved before closing. This essay is not a restatement of Washington law establishing adverse 
possession, boundary by agreement or boundary by estoppel. The goal of this section is only to 
distinguish a title defect from the normal circumstance of acceptable encroachments.  
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For clarity in further discussion, “Record Owner” means the person who is the owner based upon 
recorded deeds and the “Record Boundary” means the invisible line on the dirt according to a 
surveyor’s opinion of the legal description boundary. The terms “Adverse User” or trespasser 
mean the person who is occupying the land in question. When the statute of limitations for 
ejectment expires, the adverse user automatically becomes the legal owner, and the legal boundary 
becomes the line of possession, because the Record Owner may no longer reclaim that land.  
 
The most important thing to understand is that “adverse possession” in Washington is not an award 
of title to land that must be claimed by the Adverse User; it is a statute of limitations that bars the 
Record Owner from suing for ejectment. The applicable statute for improved residential property 
is RCW 4.16.020: actions to be commenced within ten years.  
 
The statutes and cases strictly enforce the principle that the record owner must act to stop a trespass 
before the applicable statute of limitations. The Record Owner seeking to stop an adverse use must 
either (1) enter into an agreement with the Adverse User that authorizes the use or (2) stop the 
trespass by an ejectment action within ten years.   
 
The most significant case to understand the requirements to be satisfied is Chaplin v. Sanders,  100 
Wn.2d 853 (1984). Washington law is distinguished by its objective view of the Adverse User. It 
doesn’t matter whether the Adverse User believes the use is pursuant to a legal right or knows the 
use is an intentional trespass. What matters is what the Record Owner can see. That makes sense 
if one understands that the question is whether the Record Owner is aware that the acts of the 
Adverse User justify a cause of action for trespass.  
 
The time limit and the evidentiary requirements differ based on the character of the property and 
the title records. Forest land is more difficult, requiring an improvement and clear and convincing, 
because the Record Owner is not expected to be as aware. Adverse use of public land cannot 
establish ownership. 
 
Adverse possession law also applies to resolve title claimed based upon defective deeds or based 
upon a defective involuntary sale. If a person in possession is claiming based on “color of title,” 
like a Sheriff’s deed, and paying taxes, a claimant must commence the action to challenge that 
deed within 7 years. See RCW 7.28.070. 

E. Inspect to Identify Record Boundaries and Recent Encroachments  

When inspecting the property for a purchaser, you want to recognize if there is a “recent” act [less 
than ten years] of an Adverse User over the Record Boundary that requires either a pre-closing 
cure or acceptance by the purchaser. Also, you want to recognize if the seller has recent 
improvements that create a possible trespass action by the neighbor, or agreement from the 
neighbor. 
 
Sometimes a person will find some evidence of prior survey pins or stakes that can be compared 
to the boundary improvements. If a pin is found, there must be a recording of that survey. But 
usually there are no prior survey pins, so it can be impossible to know if fences, rockeries, 
driveways, sheds, tennis courts, docks, wells or even trees are over the invisible line.  
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A casual inspection of the property will disclose permanent boundary improvements, such as 
fences and rockeries. If the purchaser is content that no land or rights exist beyond those, then 
there is little value obtained from a survey.  
 
For the average purchaser, the most important goal is to discover whether there is a likelihood of 
a boundary dispute. If the property has a known boundary dispute, then the title is deemed 
unmarketable. However, improvements that may be over that invisible line do not represent 
unmarketable title.  
 
If the location of the neighbor’s improvements looks appropriate, is not causing interference with 
the purchaser’s intended use, it probably does not matter where that imaginary boundary would 
be. I recommend ensuring that the purchaser is not depending on ownership rights to any land that 
appears to be occupied by the neighbors. When that is not acceptable, I recommend a survey to 
ascertain the true facts and then agreements to ensure ownership rights. 
 
If both adjoining owners have accepted the location of boundary improvements for ten years, then 
the person inspecting the land may presume that the boundary is formed by the improvements and 
there is no problem that needs to be solved.  
 
For residential resales, it is most important to focus on any improvements that have been 
constructed within the past ten years. That is because the possible claims of ownership based upon 
that improvement are not barred until ten years have passed. The time elapsed before the sale is 
binding on a purchaser.  
 
A significant amount of boundary litigation could be avoided by asking the neighbor before the 
purchase if there is a dispute about the location of the boundary improvement. That answer is often 
more helpful and legally relevant than a survey of the boundary lines. 
 
There is a need for more caution if the purchaser intends to pursue improvements. The neighbor’s 
claim of adverse possession that wasn’t a problem for over ten years may suddenly become a title 
problem because the area of the land is reduced below the minimum needed for a particular 
development. 

F. Title Insurance Against Loss by Adverse Possession 

The Homeowner’s Policy of Title Insurance [Exhibit C] that is the default policy form for 
residential resales in Washington provides significant protection against the most common risks 
caused by improvements that are over the boundary line according to a survey of the deed 
description.  
 
Many risks are covered without requiring the cost of a survey. Most of the protections are actually 
relying upon adverse possession rights of the Insured that will protect against loss that would result 
if a neighbor required the improvements to be moved. If adverse possession laws in Washington 
were terminated, purchasers would not be able to receive that protection.  
 
However, be aware that many commitments state that the policy to be issued will be the basic 
ALTA Owner’s Policy that usually provides no coverage related to adverse possession rights. A 
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General Exception in the Schedule B of basic owner’s policies excepts coverage for loss due to 
parties in possession and matters that an accurate survey would disclose.  
 
Regardless which policy form is expected, the title report will not include a Special Exception 
unless the title company actually discovers a possible problem due to something in prior recordings 
or information disclosed by the parties. 

G. Encroachments onto the Neighbor’s Land 

If the property to be purchased has improvements that may be over the Record Boundary, there 
are several concerns. This is similar to the analysis above related to a neighbor’s improvement 
onto the property to be purchased. The existence of an encroachment onto a neighbor is not 
necessarily a defect that must be cured before a closing.   
 
The purchaser must evaluate the improvement and its history reasonably and practically. As an 
advisor to the purchaser, consider the adverse possession analysis to conclude whether the 
improvement in question has established a legal right to claim ownership of the land that is 
occupied by the seller.  
 
If there is high confidence that the improvement has a legal right to remain, then the proper 
question is whether there is a boundary dispute. In most instances, a fence or driveway that is 
partially onto a neighbor is not a boundary dispute and never will be a problem. 
 
The law is clear that the accrued adverse possession rights of the prior occupants may be claimed 
by the purchaser. That makes sense if one remembers that it is a statute of limitations that applies 
to the Record Owner.  
 
However, if the improvement has been constructed recently, or there are other reasons why an 
adverse possession claim of right is doubtful, then there is title defect that should be cured before 
purchase. A known boundary dispute renders title unmarketable because Washington courts hold 
that a likelihood of litigation over a boundary issue is unmarketable title. 
 
The basic title insurance policy providing extended coverage usually will not provide coverage 
against loss caused by a claim by a neighbor to remove an encroachment. The Schedule B General 
Exceptions will except this coverage. The Homeowner’s Policy includes coverage against this loss 
by CR 21. However, the coverage is very limited if the improvement is a boundary wall or fence, 
due to the deductible and a low maximum loss. The actual indemnity for a fence encroachment 
may be as little as $2,500.  
 
Also note that the policy does not insure against loss of land that is over the Record Boundary; it 
only protects against loss due to encroaching improvements that cannot be defended on the basis 
of adverse possession. 

H. Prescriptive Easements 

Washington law supports easement rights that are established only by the actual use for the same 
ten-year period as required for adverse possession. When inspecting land to be purchased, look for 
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evidence any neighbors are using the land that could be a burden. Also look for evidence the 
property to be purchased may be using neighboring land. 
 
The proof requirements can be very difficult for an occasional use to establish continuous use 
under circumstances that appear to be under a claim of right. The existence of a dirt road from the 
public road, over another person’s land to the user’s land, does not prove the user used that road 
continuously acting like it was a matter of right to use the burdened land. Look at it as a judge 
must. When the Record Owner sues to cease the trespass, the Judge is going to need convincing 
proof that the user made the use clear as a matter of right before barring the plaintiff’s claim due 
to failure to file within ten years. 
 
Evidence of a use on the property can be difficult to analyze. The burden may be visible but often 
it is difficult to ascertain what neighboring property might be claiming that right of use. Many 
utilities cross property without granted easements, so a prescriptive easement can be obtained as 
an easement in gross that is not appurtenant to a specific benefitted property. 
 
If the title company is aware of a use that could be claimed as a burden on the insured land, 
disclosed by inspection or a survey, a Special Exception will be shown on the Commitment and 
Policy. 
 
An important limitation of a prescriptive easement is that the burden of the use cannot be increased. 
For example, a dirt road used for monthly access to unimproved property does not establish a 
prescriptive easement for a new use for a residence with daily access. Note that is different than a 
grant of an access easement that is not limited to prior use. 
 
Lenders secured by residential property are not likely to accept access based upon only a 
prescriptive easement. Their answer is probably wise advice: obtain confirmation of the easement 
by a grant with agreement upon maintenance burdens. 

V. THE UNDERWRITING PROCESS  
FROM THE COMMITMENT TO THE CLOSING 

Once the commitment has been distributed to the closer, the Realtors, the seller, the buyer, and the 
buyer's lender, the process of tailoring the final policy to the particular transaction begins. This 
process is often required within the purchase and sale agreement. The seller is required to deliver 
title free from defects, or to deliver marketable title. The purchaser usually has a defined period to 
review and accept or reject the status of title. 
 
The seller is usually obligated to remove all Special Exceptions “that are not inconsistent to the 
buyer’s intended use of the land.”  If you think that is too vague, you probably want to modify the 
standard residential purchase and sale agreement form. The buyer also will be obligated to deliver 
title as required by the new lender. 
 
The title company's underwriting process therefore becomes an important part of the performance 
of the duties of the seller and of the borrower. If a purchaser or lender states a requirement for their 
title policy that is an unreasonable expectation, it puts the title company in the position of 
negotiating with that future Insured for a narrowed exception, for a different endorsement, or to 
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delete the requirement. Then the question is whether the purchaser is willing to accept that 
encumbrance or title risk. 

A. Communication of Information and Requests to the Title Company 

Since special coverage requests often require considerable research of records not maintained by 
the title company, and inspections of the property, it is most important for these requests to be 
communicated in advance of the closing. The real estate brokers and escrow officers are the usual 
contacts with the title company in residential transactions. 
 
It is best for title policy requirements to be in writing to the escrow agent. Endorsement requests 
may refer to numbering systems if standard (such as ALTA or CLTA), but otherwise a general 
description of the assurance desired, or a copy of the desired form should be sent. The escrow 
officer can help the parties meet the requirements of the title company to provide coverage. The 
escrow officer can investigate in advance to tell the parties if their expectations for coverage are 
not acceptable to the title company. 
 
Communication from the title company should be in a written form. Conditions to be satisfied then 
can be understood and relied upon. An agreement to provide coverage should be provided by a 
supplemental to the commitment. Commitments for a special endorsement can be made on a 
supplemental by reference to standard numbering or by attachment of a “pro forma” draft. 

B. Weighing the Risk That a Claim May be Asserted 

Most of the title “defects” listed in the next section are known matters:  potential and defined risks 
that were discovered by a title search, by an inspection, by a surveyor, or disclosed to the title 
company during the process of the order. The parties often ask what will persuade the title 
company to remove special exceptions on Schedule B, thereby providing insurance against that 
known risk. Usually the title company wants a document from the potential claimant releasing the 
possible right or interest. 
 
Sometimes the parties seek a shortcut by persuading the title officer to remove the exception 
because the claim is not valid. As two examples, they may say a Court would not impose an 
easement based on the claim by the neighbor for a right to use the land, or impose a right to 
foreclosure based on a recording claiming a lien right. 
 
When the title officer does not agree to insure against that known (but probably “invalid”) risk, 
the parties often conclude the title officer really believes the person asserting the invalid claim will 
win, so they argue more strenuously that the claimant will lose the litigation based on the law. 
Sometimes they say that the title company just doesn't understand the relevant law. 
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The title company is not just deciding whether the potential claimant will WIN. The title officer is 
required to determine the likelihood that the claimant will initiate litigation, or otherwise pursue a 
challenge based on the known use or recording. The Insured will be entitled to reimbursement 
pursuant to the policy coverage for the attorney fees required to defend the matter. It is usual for 
the litigation costs to be many times more than the premium paid for the policy, even for a 
successful defense. 

C. Reliance upon Subrogation Rights 

The terms and conditions of the owner’s and lender’s policies provide that if the title company 
incurs a loss due to a claim, the title company has rights of the Insured to seek reimbursement. 
That would be contractual subrogation. There is a further equitable right of subrogation recognized 
by Washington Courts. 
 
The Courts also may restrict the right of the title company to pursue a seller where the seller can 
demonstrate an actual reliance upon the search of the title company for the seller’s assumption of 
that risk. See Transamerica Title Ins. Co. v. Johnson, 103 Wn.2d 409 (1985). 
 
For example, a seller may not be required to reimburse the title company for an assessment not 
known to the seller, where the seller negotiated the purchase and sale agreement based on the 
preliminary commitment for the owner’s policy that failed to disclose the assessment as an 
exception. On the other hand, the seller will be required to reimburse the title company for a 
mortgage granted by that seller, even though recorded but not shown upon the commitment. 
 
An important benefit of a title policy is the continuation of its coverage after the Insured may sell 
the property, as long as the Insured retains an interest in the land (such as seller financing by 
mortgage or contract) or as long as the Insured is liable pursuant to warranties of title (such as the 
typical warranty deed). 
 
A Quit Claim Deed will terminate both warranty liability and later policy coverage. A Statutory 
Bargain and Sale Deed (a/k/a “Special Warranty Deed”) does not extend warranty liability for 
matters that would be within the seller’s title policy, because only matters created by the grantor 
are warranted. Those matters would be after Policy date and probably excluded by paragraphs 3(a) 
or (b). 
 
Therefore, the existence of a prior owner’s policy, combined with a warranty deed from that 
Insured to the purchaser, will be relied upon by the next title company to insure the purchaser 
against a risk that would be covered by the prior policy. For example, a Judgment lien against 
Adams, who previously conveyed to Bickel, the present seller, would be covered by the title policy 
insuring Bickel. The next title company may rely upon Bickel’s policy and Bickel’s warranty deed 
to Campbell to insure Campbell without the Judgment exception. If that judgment commences 
execution against Campbell, the preset title company will pursue Bickel, who will have coverage 
of his or her title policy to pay the judgment. 
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D. Shifting the Risk to Another by an Indemnity 

Indemnity agreements are often requested by a title company to shift the risk of loss to another 
person, such as an individual guarantee for a corporate or partnership seller. The indemnity does 
not change or replace the policy obligation of the title company to the Insured. The title company 
does not delegate its duty to the Insured. 
 
Usually the indemnitor simply acknowledges that if a subsequent loss occurs, the indemnitor will 
hold the title company harmless from loss. However, the indemnity agreement may require the 
indemnitor to perform duties subsequent to the closing.  
 
Often the person giving the indemnity is already liable to the purchaser, such as the seller’s 
warranty liability to a purchaser. Due to the subrogation rights of the title company to pursue the 
Insured’s claims, the title company could pursue the seller without the indemnity. In such cases 
the indemnity may only acknowledge the seller’s duty to reimburse the title company, avoiding 
later assertion of defenses.  
 
The title company will not rely upon an indemnity agreement unless the indemnitor is financially 
capable of paying the potential loss if the matter causes loss to the Insured. The financial condition 
of the proposed indemnitor should be documented with financial statements and any other 
available evidence. A sum of money may be requested to be held by the title company as a security 
deposit for performance of the indemnity obligations.  
 
As an underwriting principle, an indemnity agreement should only be used as the basis to remove 
an exception that affects a monetary right, as opposed to a property interest. The property owner 
should be entitled to compel the holder of the claimed lien or interest to accept payment for a 
release. 

E. It Is Easier to Delete an Exception for a Lender’s Policy 

There are several important differences between underwriting a known risk for a lender’s policy 
as compared to an owner’s policy. Sometimes the title company will agree to remove an exception 
from the lender’s policy, but not remove that exception from the borrower’s policy. For example, 
a known encroachment by an improvement onto a public right of way may be deleted only on the 
lender’s policy. 
 
The ALTA lender's policy provides continuing coverage to a lender after becoming the property 
owner. That coverage is not as extensive as provided by an owner's policy. Most loans are for less 
than the full market value of the property. The lender’s policy will not require an indemnity 
payment to the lender unless the lender has acquired the ownership by foreclosure (or deed in lieu), 
the title defect is actually causing a loss to the lender-now-owner, and the land value does not 
reimburse the loan amount, costs and loss due to the title defect. 
 
For another example, assume a neighbor claims adverse possession due to the location of the 
neighbor’s fence partially upon the property of the borrower. If the borrower and neighbor resolve 
the conflict by granting the land to the neighbor, there would be no policy indemnity payment due 
to the lender for loss of the land, as long as the property value remains sufficient to repay the loan. 
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VI. CURING TITLE DEFECTS 

A. Removing General Exceptions 

Occasionally the purchaser may request removal of some General Exceptions. For example, when 
the commitment is revised to agree to issue extended coverage, the standard coverage General 
Exceptions are removed and sometimes a few paragraphs that are less broad (remove less 
coverage) are added instead.  
The need for deletion of these General Exceptions should be disclosed early to the title company 
since considerable additional investigation might be required. 
 
In very rare circumstances it may be important to a purchaser to also remove one or all of the 
remaining General Exceptions, where the particular title matter is of special concern. These include 
patent reservations, unfiled mining claims, water rights, unfiled tax, assessments, utility liens, and 
underground easements. These are more difficult burdens for the title company, since the existence 
or non-existence of some matters is not ascertainable from the public records or from an inspection 
of the property. 

B. Removing Special Exceptions  

This section provides suggestions for removing the usual categories of known risks that are 
specific to the land and listed on the Schedule B of the commitment. These risks will be exceptions 
from the coverage of the proposed policy unless removed prior to or at the time of the closing. The 
underwriting requirements for removal of exceptions depend upon the particular risk, the policy 
coverage type and the specific land being insured. 
 
The words “title defects” are not defined in the policy. Commonly the words describe Special 
Exceptions that are listed in Schedule B of the commitment that the buyer or lender does not accept. 
A proper legal definition would be much more limited, tied to the right of a buyer to reject title as 
unmarketable or the right of a buyer to pursue a seller under deed warranties. 
 
Where a particular risk has been identified, usually a special exception is upon the commitment or 
supplemental. Often the insurer may nevertheless be willing to provide some coverage, either by 
narrowing the scope of the exception or by issuing an endorsement to provide limited coverage. 
For example, if an encroachment of a building on the insured property is over a known easement, 
a limited endorsement could be issued to reimburse, conditioned upon the occurrence of a court 
determination forcing removal of the building. 

C. Removing Normal Monetary Exceptions 

1. Exceptions Can Be Removed Before Closing Or At the Closing. 

Prior mortgages, deeds of trust, property taxes or assessments that are due and payable, and 
recorded claims of lien are usually paid by seller's proceeds at the time of closing. These normal 
monetary exceptions usually must be removed for the new owner's policy, unless assumed as part 
of the sale, and almost always must be removed from the lender’s policy. 
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The seller is usually required by the purchase and sale agreement to deliver title free from defects 
or encumbrances not accepted by the purchaser, or “to make title so insurable by the closing date.”  
The seller's escrow instructions may simply designate that these will be paid at closing. The 
commitment will not delete these until closing, so the purchaser must rely upon escrow instructions 
that require a title policy without those monetary encumbrances. 
 
Parties are cautioned that where the Seller is financing a portion of the purchase, be sure there is 
sufficient seller proceeds for payoffs. If the seller expects to negotiate a reduced payoff for release, 
that needs to be started in advance. The seller should not expect the escrow agent to resolve 
negotiations or payoff disputes between seller and the payoff creditor as a part of closing.  
 
The closing agent could be required in the escrow instructions to deliver a policy that removes any 
exception or that adds any endorsement, as a condition of the closing. It is best to first receive the 
title company's assurance that the coverage can be given, rather than risk the failure to close due 
to inability of the title company to meet the specific request. 
 
For example, a buyer's escrow instructions might demand a CLTA 103.6 endorsement insuring 
that no improvements encroach onto an easement. If the building is known to be over a sewer line 
by 2 inches, that endorsement would not be available, preventing the closing. The seller may not 
be obligated to close later. The purchaser may be subject to a damage action if the seller was not 
obligated to provide that endorsement. 
 
On the other hand, if the request had been communicated in advance, two normal solutions should 
exist:  First, the title company probably would offer the alternative of the CLTA 103.3 endorsement 
that insures against loss due to enforced removal of the improvement due to the known 
encroachment. Second, the purchaser might have been willing to waive that requirement. 
 

2. Payoffs Do Not Necessarily Produce Releases. 

Most monetary encumbrances paid by the closing agent will not be released of record until after 
the closing. The parties both rely upon the escrow agent to either have the release before sending 
the payoff, or to be responsible for the release after closing. Title companies in turn will usually 
rely upon the indemnity promise of the closing agent that the payoff disbursement was delivered 
with good funds and the closing agent will obtain a proper release of the lien. 
 
There are parties that demand the actual release of the lien to be delivered to the closing agent with 
the escrow condition that it may be recorded when the escrow agent is obligated to deliver the 
payoff amount. This is a good idea when the lien beneficiary is not an institutional lender. It is also 
a good idea for people who want to ensure something is completely done, as opposed to a promise 
that something will be done. 
 
It is now common for a person selling property to receive a commitment that shows a mortgage 
that was supposed to have been paid years earlier by the prior seller. Of course this seller has title 
insurance coverage protecting against loss due to the mortgage. The prior seller is also liable 
pursuant to deed warranties. Still, this seller must now secure the removal of that prior mortgage 
as a Special Exception before this sale can proceed to closing. 
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The title insurance company that insured the prior sale may offer to insure this sale without 
showing the old mortgage, in order to provide protection against loss. Another alternative is to 
offer an inter-company indemnity letter to the next title company so that company can remove the 
old mortgage as a Special Exception. 
 
Where the prior financing was a real estate contract, the fulfillment deed from that contract seller 
may not yet be recorded. The prior closing may have occurred with the escrow agent assuming a 
duty to obtain and record the fulfillment deed. Title companies should not assume the risk of 
vesting title to the purchaser without certainty the deed is held by the closer and will be recorded. 
Many companies will not commit to insure vesting until the deed is actually recorded. 
 
Just like the example of the mortgage not yet released, the title company is liable to the present 
insured owner based on the policy. The prior seller also may be liable, depending upon any title 
warranties given by the documents of the prior sale. The title company may offer to “show” vesting 
in this seller. If the contract is still a Special Exception, an endorsement may insure against loss 
due to the lack of a fulfillment deed. These easy solutions render this seller's title “insurable,” but 
it may not make title “marketable.” 
 
The inability to obtain the release of a prior mortgage or the fulfillment deed of a prior real estate 
contract could cause this seller's title to be unmarketable under Washington decisions, because the 
missing release of the mortgage or the missing fulfillment deed may require litigation to quiet title. 
For example, if the contract is 12 years old, the contract sellers cannot now be located, and the 
prior seller and escrow agent are not able to produce evidence showing the full payoff was made. 

D. Removing a Defect May Be Better Than Title Insurance 

As the example above illustrates, concerning old mortgages that are not released of record, it is 
often easier to obtain title insurance that insures against loss due to a known risk, than to actually 
have the title defect cured, or removed, from the public records.  
 
Another common example would be a restriction against commercial use of the property, imposed 
by a grantor in a 1920's deed. The adjoining parcels had the same grantor’s restriction, but these 
parcels and the entire area have been improved for commercial use for at least 20 years and the 
specific parcel is zoned for commercial use. The title company will probably insure that zoning 
allows commercial use of the property. The title company based on these facts may be willing to 
either remove the Special Exception showing the restriction, or at least add an endorsement 
insuring against loss due to exercise of the restriction. 
 
The question the parties and the real estate professionals should ask is whether insurance meets 
their expected needs, or whether it is necessary to obtain removal of the title defect. Will a payment 
of damages, up to the policy limit, sufficiently protect this purchaser? Is the matter something that 
could be used by opponents of your intended development to cause significant delays?  
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There are two important limitations to the protection offered by title insurance. The most obvious 
is the Amount of Insurance limit. To illustrate a gap, assume a title policy for bare land in the sum 
of $200,000 includes protection against a missing fulfillment deed. Then a warehouse building is 
constructed adding $500,000 to the value. A commitment for the sale of the building for $700,000 
may show that missing deed and the purchaser may reject the title defect. If the sale does occur, 
the seller will usually give a warranty deed. Either way, the original Insured is now exposed to at 
least $700,000 of risk with only $200,000 of title insurance protection. 
 
Another limit to title insurance protection results from the terms and conditions of the policy. As 
an example, the title company may proceed to cure the problem, including litigation to a final 
appellate decision, which requires years. If the title company’s actions successfully restore title to 
the land as it was insured, the policy provides that the Insured is not entitled to payment of 
damages. 

E. Removing Exceptions to Provide Extended Coverage 

To determine the risk assumed by providing extended coverage, you should expect the title 
company may require a survey of the boundary lines, locating all improvements and easements. If 
a survey is needed, ensure you have ordered it well in advance. The time required for the survey 
varies considerably based on the property. A survey can be expensive. The title company does not 
order or pay for the survey. Sometimes a limited survey of a particular line or lines is sufficient. 
 
When only a lender's policy is requested, or when the land is in older residential lots within 
approved subdivisions, the insurer may rely upon an inspection of the property to ascertain the 
possibility of boundary problems, claims of adverse possession, or recent construction activity 
which could give rise to labor, material or equipment liens. 
 
It may be helpful to consider that “extended coverage” will only provide extra coverage for those 
risks that are not discovered and not known to the title company. 
 
A request for extended coverage will not solve a known encroachment, or ensure the title company 
will protect against known mechanic’s lien or adverse possession claims. The underwriting process 
will determine if the relevant General Exceptions for these risks can be removed, thereby providing 
extended coverage. Where issues are discovered, specific Special Exceptions will be added to the 
commitment to replace the broad General Exceptions for the relevant risk. 
 

1. Removing Exceptions for Survey Matters. 

“Survey matters” include discrepancies, conflicts in boundary lines, shortage in area, and 
encroachments that a survey would disclose. After the survey or inspection has disclosed a known 
problem, the commitment will contain specific Special Exceptions for any survey matter 
discovered. For example, that the building upon the insured property is over a sewer easement by 
6 inches, the fence is over the neighbor’s land at one end by as much as a couple feet, or that the 
adjoining land overlaps the insured legal description by a defined amount. 
 
If these are not solved, the owner’s policy providing extended coverage will not provide coverage 
for these known risks. It may be possible to negotiate removal of these Special Exceptions for the 
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lender’s policy. Special endorsements are another source of limited coverage for known survey 
risks. 
 
For a legal description survey discrepancy, such as an overlap by the neighbor, correction requires 
a boundary line agreement and deeds between the owners. One shortcut often missed, because it 
is not a solution to the real problem, is to change the legal description of the proposed deed and 
the policy to delete the affected land. 
 
 a. Encroachment by Insured’s Improvement onto Neighbor’s Land. 

An encroachment is simply an occupation of an improvement over a boundary line or an easement. 
The word implies that the occupation is without a legally recognized right to do so. Many 
professionals request the exception to be rephrased to state “location of improvements may be over 
the surveyed location of the record legal description.” 
 
The seller who discovers this on a commitment should consult with a real estate attorney before 
giving up possible adverse possession rights. Unfortunately, many fences, storage sheds and even 
buildings have been quickly destroyed and moved when Washington law would not have required 
removal. 
 
The better solution is to negotiate an easement from the neighbor, or request a boundary line 
adjustment. An easement is a quick solution to clear the exception, because the occupation is 
clearly with consent. The easement may seriously prejudice potential adverse possession rights to 
claim ownership, so the seller should first consult an attorney. 
 
 b. Coverage for the Insured’s Improvement onto Neighbor's Land. 

The ALTA Homeowner’s Policy insures against loss due to the enforced removal of the residential 
structure. However, recall the limitations of the deductible and maximum that apply to boundary 
improvements or fences.  
 
The ALTA 2006 Owner’s Policy insures against loss due to improvements upon the neighbor’s 
land in Covered Risk 2(c). However, for standard coverage, the General Exception will remove 
that coverage. 
 
 c. Encroachment by Neighbor’s Improvement onto Insured’s Land. 

Where a neighbor’s improvement is located within the insured legal description, the title issue, the 
policy coverage and the solutions are totally different. The neighbor’s improvement indicates a 
potential adverse possession right by the neighbor to claim ownership of a portion of the land. The 
policy is insuring all of the insured land is vested in the seller, free from defects, liens or 
encumbrances, other than excepted. The lender’s and owner’s extended coverage do insure against 
an adverse possession claim of the neighbor based on the improvement. 
 
The true solution is a boundary line agreement, granting ownership of the occupied area to the 
neighbor. Again, the seller with this exception on a commitment should consult with a real estate 
attorney before giving up potential rights to require removal of the improvement. 
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If the insured and the neighbor enter into an easement agreement, whereby the Insured allows the 
improvement to be located upon the land, the Special Exception describing the neighbor’s claim 
shown by the encroachment will be replaced by a Special Exception describing the easement 
burden. A limiting phrase often added to the easement is, “until it is rebuilt or remodeled at a cost 
of more than ½ of its value.”  To eliminate potential accrued adverse possession rights to claim 
ownership, the easement should include acknowledgment by the neighbor that the easement is 
negotiated in exchange for any adverse possession claim. 
 
An alternative is for the neighbor to sign a statement for the seller, or for the Insured purchaser, 
that says he or she is aware that the improvement may be over the boundary, but that their common 
legal boundary is accurately represented by the two respective deeds, and the neighbor expressly 
disclaims any adverse possession or easement rights. The statement should say when the 
improvement will be moved. This document should be acknowledged and recorded, showing the 
neighbor’s legal description, to provide easily located evidence and be binding upon the neighbor’s 
successors. This neighbor's statement may allow removal of the Special Exception, because the 
title claims disclosed by the occupation have been released. 
 

2. Removing Exceptions for Parties in Possession: Adverse Possession, 
Unrecorded Easements, or Unrecorded Leases. 

These rights are based on Washington law imposing constructive knowledge upon a purchaser, 
just as a recorded deed imposes constructive knowledge upon the purchaser, of the rights and 
claims that would be discovered by an inquiry of the person(s) whose rights are revealed by an 
inspection of the land. These rights extend from a footpath over a corner to an unrecorded deed 
delivered by a prior seller. 
 
An unrecorded agreement giving an easement for common access, a long term unrecorded lease, 
a potential option or first right of refusal in the unrecorded lease, and a fence over the line, all 
represent matters that could claim a right, title or interest in the insured land within extended 
coverage. The usual “party in possession” of the land is a neighbor's improvements onto the 
insured land. That has been discussed above. 
 
A Special Exception describing a particular potential right disclosed by survey or inspection is 
usually removed when a release is signed by that party disclaiming all rights, or describing the 
only right claimed does not include ownership or a long term easement or leasehold. The solutions 
available to release the other potential rights depend upon the source of the right. 
 
The persons now in use of the land can sign a statement that they hold only a lease right based on 
a month to month rental agreement. Sellers of apartment buildings will be asked for a list of tenants 
and an indemnity assurance that the occupants are all month to month without leases, options, or 
other rights. 
 
Usually, title companies will resolve that no other rights exist based on the inspection of the land. 
If an issue is discovered, the party who may claim based on the discovered use needs to be 
identified and a release signed. 
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For example, a billboard may be discovered, leading to a Special Exception for ownership or lease 
rights claimed by the name of the advertising company clearly displayed. Upon inquiry, the Special 
Exception may be changed to describe only the specific lease right for use of the billboard. 
 
Another common leasehold exception is an abandoned recorded lease. Sometimes the prior lessee 
terminated possession before expiration of the term. The best solution is the signature of the lessee 
on a release. Documentation should be provided to prove the rights were terminated due to breach 
of the lease, or voluntarily by the lessee. The owner will be asked to give an affidavit explaining 
the facts with a hold harmless indemnity. 
 

3. Removing Exceptions for Unrecorded Mechanic’s Lien Risk. 

 a. Removal of Mechanic’s Lien Rights for Owner’s Extended Coverage. 

If the property has not been constructed or remodeled within the past 90 days, any Special 
Exception for outstanding potential mechanic’s liens may be removed upon evidence of no recent 
improvements. 
 
Mechanic’s liens that are possible based on recent work or improvement to the property, although 
not yet recorded, can be released by a Release of Lien by the contractor, subcontractor, or material 
supplier, simply reciting full payment of all work or materials for the property. The builder or 
general contractor should be asked to provide an affidavit assurance of the subcontractors, laborers 
and material suppliers that were retained for the work. Often the construction lender has 
maintained evidence of subcontractors and payments for additional assurance. 
 
Then the title company may conduct its own inquiry to verify their receipt of payment. In a 
commercial setting, it is more likely that the indemnity from the seller (and from the builder, if 
different) will be secured by an indemnity deposit, similar to the retainage common to public 
projects. 
  
 b. Recorded Claims of Mechanic’s Liens. 

A recorded claim of lien following the statutory requirements shows a complete statement of the 
person claiming, the work for which the claim is based and the amount due for release. A Release 
of Lien is a complete and preferred solution. There are many times that the builder-seller does not 
agree with the demand of the claimant in some respect, such as the amount due, or offsetting 
defects, or even disputing that any work was performed. 
 
The Washington Legislature responded to years of lobbying with RCW § 60.04.161, allowing the 
builder to record a Release of Lien Bond, in the amount set by the statute. The Release of Lien 
Bond is an absolute solution that will remove the Special Exception, even if the lien claimant has 
commenced litigation to foreclose upon the lien. 
 
Another popular solution is the indemnity of the builder-seller including a security deposit. The 
indemnity must include an affirmative duty to defend the Insured against any foreclosure litigation 
if commenced within the eight months before the lien expires by time. The standards of title 
companies differ in this matter. 
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It is recommended that if a recorded Claim of Lien is not released by proceeds of the closing, then 
the Claim of Lien should be shown as a Special Exception on Schedule B, and a special 
endorsement should be added providing coverage based on the builder-seller’s indemnity 
agreement. If litigation is pending at the time of the new policy, there is even more compelling 
basis to list it as a Special Exception in order to ensure the owner-Insured is aware of the issue and 
accepts any coverage limitations. 
 
 c. Construction Loan Priority over Mechanic’s Liens. 

The underwriting considerations for a pending construction loan are quite different, because the 
concern is now what lien priority the lien claimant has established based on prior commencement 
of labor, materials, or equipment. Any construction loan is potentially junior in priority to claims 
by surveyors, site clearance contractors, excavation contractors, the general contractor, and rental 
equipment such as the backhoe and the “Honey Bucket” on site. 
 
If the construction lender records the deed of trust before the improvements have commenced, 
RCW § 60.04.226 provides that all subsequent improvements may not claim priority over the 
insured mortgage and no title policy exceptions would be required. That prior recordation is not 
often accomplished. The remaining construction lender’s policies are issued based on indemnity 
agreements, direct investigation by the title company to discover who may claim prior work, and 
priority agreements from discovered potential claimants. 
 
A signed Priority Agreement could be delivered from every possible party who may have done 
any work, provided any materials, or provided any equipment, whereby the party agrees their lien 
rights are junior to the subsequently recorded deed of trust. A reasonable (and more practical) 
proposal to remove the Special Exception for unrecorded lien rights and insure the construction 
loan priority is: 
 

 Indemnity from the owner, plus indemnity from individuals to guaranty performance of a 
corporate or partnership seller; 

 Priority Agreement from the General Contractor. 
 If the owner indemnity is not sufficient risk shifting, a title company may ask for an 

indemnity agreement from the General Contractor to  hold harmless against lien claims for 
work requested by the General Contractor; 

 Conditional lien releases by surveyors or other known parties with prior commencement 
rights, based on payment at closing. Of course a Priority Agreement from such parties is a 
good substitute. 
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F. Removing Exceptions for Other Liens 

1. Judgments Entered Against the Seller. 

Frequently the commitment will show Special Exceptions that describe a Judgment, and then add 
that the lien of the Judgment depends upon the identity of the vested owner. A Judgment is a lien 
upon the real property owned by the judgment debtor pursuant to RCW § 4.56.200 from the time 
of entry. Judgments expire after ten years (but see RCW § 4.56.210 for term of child support 
Judgments), unless renewed for an additional ten year term. 
 
Many Judgments can be removed simply by submitting proof that the vested owner is not the 
named judgment debtor. Resolution of identity questions is done by a standard affidavit form that 
needs to be completed and submitted to the title company in advance of closing. 
 
A 1994 Washington case dramatically changed the rights of the seller to sell his or her homestead 
property without payment of a Judgment. Until then, title companies were usually willing to 
remove sellers' Judgments (not exempt by RCW §6.13.080) for the purchaser's policy, based on 
both proof of homestead rights and proof of equity less than the homestead amount. 
 
RCW §6.13.040 protects homestead property against execution up to $125,000 of equity. The 
judgment creditor may execute if the value is in excess. If the net value is below that amount 
(deducting only mortgages for purchase, remodeling or refinance, and not sales commission), it 
may be possible to insure a purchaser without payment of the Judgment. 
 
In Wilson Sporting Goods Co. vs. Pedersen, 76 Wn.App 300, 886 P.2d 203 (Dec. 1994), Division 
I essentially concluded that the judgment creditor that records a Judgment pursuant to RCW 
§6.13.090 has a perfected lien, regardless of the amount of equity. The Judgments were held to be 
valid liens despite a Chapter 7 Order of Discharge entered after the Judgments were recorded. 
 
If the judgment creditor has not recorded at the time of sale, the prior cases of Lien v. Hoffman, 49 
Wn.2d 642, 306 P.2d 240 (1957), and Mahalko v. Arctic Trading Co., 99 Wn.2d 30, 659 P.2d 502 
(1983), seem to remain authority unaffected by Pedersen. 
 
A Judgment lien will remain unaffected by a bankruptcy filing and Order of Discharge. It is not 
clear from the Pedersen opinion whether a bankruptcy court order based on 11 U.S.C. § 522 (c) 
and (f) (removing a lien that interferes with homestead rights) would defeat the future rights of the 
creditor to execute upon the land after a sale. Other bankruptcy Orders are also possible to 
terminate the Judgment lien, or sell free and clear of the lien. Without a specific Order, the 
bankruptcy does not affect the lien of a Judgment. 
 

2. Judgments Against the Purchaser or Borrower.  

A known Judgment against the new purchaser, or against the owner-borrower applying for a 
mortgage loan, should be an exception on the owner's policy. It is possible for the lender's policy 
to specifically insure the mortgage priority over the potential Judgment lien priority based on the 
presumed equitable protection of the security of a purchase money mortgage. See Bisbee v. Carey, 
17 Wash. 224 (1897).  
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The title company will consider the likelihood of execution by the judgment creditor and the 
borrower's equity in the property. The debtor would remain responsible for payment, to protect the 
lender. The IRS recognizes the purchase money lien as prior to a tax lien, by Rev. Rule 68-57 and 
26 C.F.R. §301.6321-1.  
  

3. Judgments Against Individuals Within the Partnership. 

Washington partnership law allows property owned by a partnership to be held either in the name 
of the partnership, in the name of the partners, or in the name of one or some of the partners. See 
RCW §25.04.080 and .100. Many attorneys prefer the partners to be shown on the public records, 
rather than only a partnership name. One unfortunate consequence occurs if judgments, tax liens 
or a bankruptcy are filed affecting one of the partners appearing on the record.  
 
The title company may remove a judgment exception if the judgment is against the individual, 
clearly not in a partnership capacity, and if the property is owned by the partnership, clearly not 
by the individuals as tenants in common. RCW §25.04.280 allows the creditor to obtain a charging 
order against the debtor's interest in the partnership, but does not provide a lien upon the 
partnership property. Also see RCW §25.04.400(8), (9) concerning rights of individual creditors 
to partnership assets. 
 
Where the partnership property is vested in individual names, it can be very risky to remove a 
judgment against a vested individual. The judgment creditor could easily commence execution and 
cause the title company to incur significant attorney's fees to defend the partnership's ownership. 
 
If it is important to include the individual names on the record, the title companies will be more 
comfortable that the property is factually owned by the partnership if the deed says, “The ABC 
Partnership, by A, B and C, as general partners” as compared to the more risky, “A, B and C, d/b/a 
The ABC Partnership.”  Even in the latter form, there is still a risk that the partners may have 
intended vesting as tenants in common. 
 
All evidence to prove the fact of partnership ownership and the intent of the individuals to own as 
a partnership should be submitted, including partnership agreements, resolutions related to the 
property acquisition and financing, and partnership tax returns showing the treatment of the parcel. 
The indemnity of the partners, including the other partners who are not the judgment debtor, will 
be requested by the title company. The underwriting decision to insure against the risk of execution 
will depend on the size of the judgment, the likelihood that the creditor could assert individual 
ownership, and the ability of the partners to be responsive and resolve any execution efforts 
without financial assistance from the title company. 
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4. Judgments Against Contract Sellers. 

Since August 23, 1983, RCW §4.56.190 has provided that property owned as the vendor in a real 
estate contract for real estate is not subjected to the lien of a judgment. 
 

5. Liens To Secure Performance of Divorce Decrees. 

When a divorce decree makes provisions for the subsequent sale of the property to pay a former 
spouse, a judicial lien exists in favor of the spouse to be paid from the sale. Usually an attorney 
will specify when the land must be sold, and how the amount to be paid is determined. All too 
often the decree leaves questions about whether the property is to be vested in one of the spouses, 
with a lien for the other, or remaining in both spouses as tenants in common, still needing a deed. 
If the Decree has not been entered, the title company will need signatures of both parties and should 
not rely upon a settlement agreement. 
 
The most difficult obstacle is that the former spouse will sometimes refuse to sign any indication 
that rights to the property, as granted by the decree, have been paid. Then any issue about how to 
compute the amount due, interest, and even outstanding child support, can become issues that need 
to be resolved to remove the exception and close the sale. 
 
The best solution is a deed from the former spouse that recites no further ownership or lien rights. 
A Satisfaction of Judgment resolves any unclear lien rights. These can be difficult where the decree 
is old, affecting a former seller, and the parties cannot now be located. It may be necessary to 
reopen the divorce case, intervene as a successor, and obtain a court order clearing the lien in return 
for a specific deposit. 
 
One spouse may be vested as the owner, with a decree provision that allows long-term possession 
of the property until payment of equity is to be paid to the other spouse. The owner-borrower may 
not want to pay the other spouse before payment is due. The title company should require release 
or subordination, because the priority of the judicial lien is ahead of the new lien, even though the 
judicial indebtedness is not yet due. 
 

6. Assignments of Real Estate Contracts Or Mortgages. 

An exception showing a security assignment will require another release, in addition to the primary 
release document. The essential characteristic of a security assignment is a second note, due from 
the holder of the seller’s contract interest or mortgage, to the second secured party. The payoff by 
the owner-seller of the primary debt may be due to the second note holder. 
 
In the event of a real estate contract, a question exists whether the parties intended the second 
secured holder to sign the fulfillment deed in addition to the original seller. The better answer is a 
release by the collateral secured party (some prefer an assignment back to the original seller). 
Either resolution requires acknowledgment by the second secured party that no further lien is 
claimed. 
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The rights of the second secured holder should not allow foreclosure, or contract forfeiture rights 
against the land. The second secured holder actually has security to enforce payment of the second 
note, allowing foreclosure upon default pursuant to UCC against the original note, then to hold 
and enforce that security. 
 
This exception can be difficult to remove if the fulfillment deed or release of the mortgage was 
previously recorded, without any release of the collateral security. To request removal of the 
exception without a release, submit proof that the second secured holder was paid in full, or 
consented to the original holder’s payment and release. Consider the prior example and analysis 
of unreleased mortgages on pages 15 and 16, to consider if the parties are willing to accept title 
insurance without an actual release of the collateral security of record.  

G. Removing Exceptions Other Than Liens 

1. Covenants and Restrictions. 

Covenants, conditions and restrictions are burdens upon the insured land, usually created by the 
grantor in a prior deed, or a comprehensive document signed by all the owners within a planned 
community. Removal of the burden depends upon the identity of the persons, or adjoining 
properties, that could claim rights to enforce the restriction upon the insured land. A document to 
release covenants must describe the property that is released and the benefited property of the 
signing parties. 
 
It is very difficult to persuade a title company to remove Special Exceptions describing potential 
covenant burdens. However, there are many Washington cases that provide authority indicating 
the benefited parties may be estopped to subsequently enforce the rights. Review the previous 
discussion regarding the facts and evidence that should be submitted to request the removal of a 
known covenant or restriction upon use of the property, and concerning alternatives for special 
endorsement coverage. 
 
To begin the process of obtaining release, the title company should be asked to provide copies of 
all creating documents showing which properties may have legal or equitable enforcement rights, 
based on review of the chain of title of the insured land and the adjoining conveyances. The charge 
will be based on the search time. If some owners refuse to release, or if it is too difficult to ascertain 
or locate the users, a quiet title action can be the best method to remove old covenants or 
unenforceable restrictions. 
 

2. Easements. 

Usually easements are acceptable and it is not necessary to remove the exception. Easements can 
allow a wide variety of uses burdening the land. Access roads, utility lines, and any imagined 
public or private granted property use right, are all possible to be created as an easement. 
 
Height restriction easements have been a serious source of losses to insureds in Western 
Washington coastal areas. The documents creating the easements are often difficult to accurately 
post to the burdened land. Once discovered, it can be difficult to determine that the document was 
not intended to burden the insured land. 
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Previously recorded easements are described as Special Exceptions even if the easement is not 
presently in use, because the adjoining owners may claim the insured land is intended to be 
burdened by the referenced document.  
  
Mere non-use of an easement does not operate to terminate the easement burden, analogous to 
adverse possession. The Washington courts require evidence of intent to abandon.  
 
The owners of the easement benefits are the parties to sign a recorded Release of Easement Rights. 
Often that release is upon a Quit Claim Deed. It is only important that the benefited land that is 
giving up the benefits is described, and signed by the present owners of the benefited land. 
 
The title company should be asked to state which parties must sign a release of the easement rights, 
based on review of the chain of title of the insured land and the adjoining conveyances. If it is too 
difficult to ascertain or locate the users, a quiet title order upon demonstration of proof of 
abandonment may be required to remove an old easement exception. 

VII. CUSTOMIZING THE POLICY WITH ENDORSEMENTS 

The Conditions and Stipulations of ALTA title insurance policies provide that the policy terms 
may not be amended except by a written endorsement attached to the policy signed by a corporate 
signatory. Endorsements may be used for a variety of purposes:  to provide coverage which is not 
in the basic policy, to provide affirmative coverage against loss arising from the occurrence of a 
specific event, or to provide limited coverage against matters falling within the exclusions or 
exceptions. 
 
In residential transactions, lenders typically require between two or three: (CLTA 100 or ALTA 9 
[comprehensive]; CLTA 116 or ALTA 22 [address]; ALTA 8.1 [environmental lien protection]; 
ALTA 6/variable rate mortgage. Residential owners rarely request an endorsement. Additional 
endorsements are usually requested only as needed to provide coverage against specific issues. 
 
Commercial transactions, however, usually include numerous standard and custom endorsements, 
tailored to address title risks specific to the land or the parties or the transaction. 
The cost of an endorsement varies significantly between companies, and also varies from one 
policy to the next due to determination of the risk of loss in each case. 
 
In the present Washington commercial market, many endorsements that were originally developed 
for a limited use are being requested and/or modified to provide affirmative coverage for known 
title risks, and more likely risks of a loss.  
  



 

Bickel – Recognizing and Curing Title Defects - Page 40 
 

A. Nationally Standardized Endorsements Available to ALTA Policy Forms 

The Forms Committee of the American Land Title Association in the past ten years has published 
many new endorsement forms intended to satisfy the growing demand of the title company 
customers. Those most relevant to a residential practice are: 

7.1 Condominium 
5.1 Planned Unit Development 
6 Variable Rate Mortgage 
7.1 Manufactured Housing Unit – Lender’s 
7.2 Manufactured Housing Unit – Owner’s 
9 old form Comprehensive – Lender’s 
9.1 Covenant Compliance – Owner’s 
9.3 Covenant Compliance – Lender’s 
11 Mortgage Modification 
13 Leasehold Owner’s 
13.1 Leasehold Lender’s 
17 Access and Entry 
17.1 Indirect Access    
18 Single Tax Parcel 
18.1 Multiple Tax Parcel 
19 Contiguity - Multiple Parcels 
22 Location 
28 Easement – Enforced Removal 
28.1 Encroachments 
34 Identified Risk Coverage [Exhibit G] 
35 Minerals - Buildings 
35.1 Minerals - Improvements 

B. Coverage related to the location and rights of easements: 

CLTA 103.1 
The CLTA 103.1 is designed to protect against loss resulting from the use or maintenance of a 
blanket easement that describes our land and other property, but is not located thereon. For 
example, an irrigation canal easement may burden an entire NW quarter, but if our inspection or a 
survey reveals that there is no canal and investigation of items A through D is satisfactory, then 
the endorsement may be issued. The easement still must show in Schedule B.  
The title company will consider the following issues before issuing the endorsement:  
(A) the easement location must be determined, if possible;  
(B) the purpose of the easement must be clear; 
(C) the possibility that the easement will be exercised in the future must be determined; 
(D) determine if damage to the land or the improvements could occur.  
 
CLTA 103.3 and ALTA 28 
Provides insurance against loss from enforced removal of improvements which encroach upon an 
easement in Schedule B. The title company will consider the same issues listed for the issuance of 
a CLTA 103.1 listed above. The CLTA 103.3 can be issued to provide assurances in situations 
where the easement is upon the property, but the rights of use do not appear to be interfered with 
by the improvements upon the property.  
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The CLTA 103.3 is more easily issued for an owner’s policy, because the coverage is limited to 
an event where the location of improvements is causing interference with the easement rights, as 
opposed to the broad coverage provided by the CLTA 103.1. 
 
CLTA 103.6 and ALTA 28.1 
Insures that no improvements encroach onto any easement shown in schedule B. The title company 
will consider the same issues listed for the issuance of a CLTA 103.1 listed above. In addition, the 
Company must determine through inspection at closing and/or a survey that no encroachments 
onto any easements exist. 
 
The CLTA 103.6 should not be requested where an improvement is known to be encroaching into 
an easement user’s rights, because this form of endorsement is an assurance that no encroachment 
exists.  Where an improvement is located in a place that may be within an easement, but there is 
little likelihood of a claim of interference, the CLTA 103.3 may be requested to provide insurance 
to protect against that loss potential. 

C. Coverage related to the character of access: 

CLTA 103.4 and ALTA 17 and 17.1 
Insures that the appurtenant easement that we are insuring as a parcel in Schedule A provides 
access to and from a public street. The 17.1 insures an easement is valid to provide access. The 
title company must ascertain that title has been checked concerning the access parcel. The grantor 
of the easement must have had fee simple title to the land over which the easement was granted. 
If liens and encumbrances affecting the easement were not released at the time the easement was 
granted and the lien holders did not join in the easement's creation, or subordinate their interest, 
then a special exception describing the liens and encumbrances affecting the easement will be 
added to Schedule B affecting the easement. 

D. Coverage related to policy rights for other parties: 

WA 107.9 Trustee or Fiduciary 
With many individuals making transfers of their property into revocable, “living” trusts, the 
question was often asked if the trust and its beneficiaries needed a new title policy. If the 
Homeowner’s Policy was issued before, review condition paragraph 2 [Continuation of Coverage] 
that defines the rights of successors. This endorsement is offered at a nominal charge to insure that 
the rights that the owners had in the title insurance policy previously issued continue to protect the 
successor trustee and beneficiaries.  
 
The title company may request a copy of the trust document or further evidence that a transfer is 
being made where the original Insureds continue to have an interest, as opposed to a sale for 
consideration. The endorsement does not provide any assurance related to the present condition of 
the title, and does not provide protection that the transfer into the trust is valid. 
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E. Coverage related to the enforcement of covenants: 

CLTA 124.1 [Exhibit F] 
Insures a purchaser or lender that covenants in a specific section of a recorded instrument are 
binding upon the covenantor and their successors. This endorsement is a very important tool when 
the value of the insured land is significantly related to the enforceability of the covenants upon 
adjoining land. 
 
The recorded covenant must be examined to determine if it affects our property and that all parties 
of interest signed the instrument. The covenant must be a requirement to do something that is legal 
and/or proper. If lenders with priority do not join in the covenant, a foreclosure may eliminate the 
covenant.  

F. Coverage related to identified special risks and unique situations: 

ALTA 34 Identified Risk Coverage [Exhibit G] 
This can be a very valuable endorsement form to resolve title issues that cannot be eliminated. 
Simply, it gives limited coverage against loss due to the known issue, but does not give coverage 
against the existence of that issue. For example, an old easement may be recorded that in the 
opinion of the title company will not likely cause a loss. The ALTA 34 might be offered to transfer 
some of that risk. Its most important coverage is that the coverage will be offered to the next 
purchaser. 
 


